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STATE OF CONNECTICUT v. ALBERT D.*
(AC 42745)

Alvord, Moll and Bishop, Js.
Syllabus

Convicted, after a jury trial, of six counts of risk of injury to a child, three
counts of sexual assault in the fourth degree, two counts of sexual
assault in the first degree, and one count of attempt to commit sexual
assault in the first degree, the defendant appealed to this court. He
claimed that he was entitled to a new trial on the basis of alleged

*In accordance with our policy of protecting the privacy interests of the
victims of sexual abuse and the crime of risk of injury to a child, we decline
to identify the victims or others through whom the victims’ identities may
be ascertained. See General Statutes § 54-86e.
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prosecutorial improprieties during the state’s rebuttal closing argument
which resulted in a denial of his due process right to a fair trial pursuant
to the six factor test set forth in State v. Williams (204 Conn. 523). Held:

1. The prosecutor’s remarks on her own credibility and the credibility of one
of the state’s witnesses in rebuttal closing argument did not constitute
improper vouching for the state’s credibility: the state’s response was
reasonable in light of the defendant’s sharp comments in closing argu-
ment, and the prosecutor also stated, on numerous occasions throughout
her rebuttal argument, that it was the jury’s job to assess credibility;
moreover, the prosecutor’s comments were directly tied to the defense’s
interpretation of the evidence adduced at trial and did not improperly
extend beyond the record.

2. The prosecutor’s comments in rebuttal closing argument that the state’s
experts were not allowed, as a matter of law, to meet with the victims
were improper and constituted an impropriety, as our law does not
prohibit expert witnesses from meeting with children who are complain-
ants of sexual assault: the prosecutor explicitly stated that the state’s
experts could not meet with the victims because doing so would usurp
the jury’s role in assessing credibility and, although the state correctly
articulated that the experts could speak about the behavioral characteris-
tics of child abuse victims only in general terms, such a principle is
rooted in our courts’ concern for improper vouching, and is not borne
out of a rule precluding experts from meeting with complainants of
sexual assault; moreover, the prosecutor’s comments explicitly mis-
stated the law and, although they may have been intertwined with proper
remarks relating to the jury’s role in assessing credibility, the jury likely
could have misunderstood that the reason for the experts’ general testi-
mony was because of their purported inability under the law to meet
with the victims.

3. The defendant was not deprived of his due process right to a fair trial
even though a prosecutorial impropriety occurred; under the six factor
test set forth in Williams, the trial, as a whole, was not fundamentally
unfair and the impropriety did not so infect the trial with unfairness as
to make the defendant’s convictions a denial of due process, as the
defense initially argued that one of the state’s experts was precluded
from meeting with the victims, the severity of the impropriety was
lessened by the fact that the defendant did not object to the state’s
closing argument, the prosecutor’s misstatement of the law was not
frequent and was confined to rebuttal argument, the impact of the
impropriety was minimal as the jury acquitted the defendant of two
counts, demonstrating its ability to filter out improper statements and
make independent assessments of credibility, any improper effect was
reduced by the court’s final instructions to the jury following closing
arguments, and the state’s case was fairly strong, even without physi-
cal evidence.

Argued November 21, 2019—officially released March 3, 2020
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Procedural History

Substitute information, in one case, charging the
defendant, with six counts of the crime of risk of injury
to a child, three counts of the crime of sexual assault in
the first degree, two counts of sexual assault in the fourth
degree, and one count of the crime of attempt to commit
sexual assault in the first degree, and substitute infor-
mation, in a second case, charging the defendant with
the crimes of sexual assault in the fourth degree and
risk of injury to a child, brought to the Superior Court
in the judicial district of Tolland, where the cases were
consolidated and tried to the jury before Seeley, J.;
verdict and judgment of guilty in the first case of five
counts of risk of injury to a child, two counts each of
sexual assault in the first degree and sexual assault in
the fourth degree, and one count of attempt to commit
sexual assault in the first degree, and, in the second
case, verdict and judgment of guilty, from which the
defendant appealed to this court. Affirmed.

Lisa J. Steele, assigned counsel, for the appellant
(defendant).

Nancy L. Chupak, senior assistant state’s attorney,
with whom, on the brief, were Matthew C. Gedansky,
state’s attorney, and, Elizabeth C. Leaming, senior
assistant state’s attorney, for the appellee (state).

Opinion

MOLL, J. The defendant, Albert D., appeals from the
judgments of conviction, rendered following a jury trial,
of two counts of sexual assault in the first degree in
violation of General Statutes § 53a-70 (a) (2),! one count

! General Statutes § 53a-70 provides in relevant part: “(a) A person is
guilty of sexual assault in the first degree when such person . . . (2) engages
in sexual intercourse with another person and such other person is under
thirteen years of age and the actor is more than two years older than such
person . . ..”
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of attempt to commit sexual assault in the first degree
in violation of General Statutes §§ 53a-49 (a)? and 53a-
70 (a) (2), three counts of sexual assault in the fourth
degree in violation of General Statutes § 53a-73a (a) (1)
(A),? and six counts of risk of injury to a child in viola-
tion of General Statutes § 53-21 (a) (2).* On appeal, the
defendant claims that he is entitled to a new trial on
the basis of alleged prosecutorial improprieties dur-
ing the state’s rebuttal closing argument. Specifically,
the defendant contends that the prosecutor (1) incor-
rectly stated that the state’s experts were not allowed
to meet with the victims, and (2) improperly vouched
for her own credibility and the credibility of one of the
state’s witnesses. The defendant further argues that
the improprieties resulted in a denial of his due process

% General Statutes § 53a-49 (a) provides: “A person is guilty of an attempt
to commit a crime if, acting with the kind of mental state required for
commission of the crime, he: (1) Intentionally engages in conduct which
would constitute the crime if attendant circumstances were as he believes
them to be; or (2) intentionally does or omits to do anything which, under the
circumstances as he believes them to be, is an act or omission constituting
a substantial step in a course of conduct planned to culminate in his commis-
sion of the crime.”

3 General Statutes § 53a-73a (a) provides in relevant part: “A person is
guilty of sexual assault in the fourth degree when: (1) Such person subjects
another person to sexual contact who is (A) under thirteen years of age
and the actor is more than two years older than such other person . . . .”

Although § 53a-73a has been amended by the legislature several times
since the events underlying the present case; see, e.g., Public Acts 07-143,
§ 2; those amendments have no bearing on the merits of this appeal. In the
interest of simplicity, we refer to the current revision of the statute.

* General Statutes § 53-21 (a) provides in relevant part: “Any person who
. . . (2) has contact with the intimate parts . . . of a child under the age
of sixteen years or subjects a child under sixteen years of age to contact
with the intimate parts of such person, in a sexual and indecent manner
likely to impair the health or morals of such child . . . shall be guilty of

. a class B felony for a violation of subdivision (2) of this subsection,
except that, if the violation is of subdivision (2) of this subsection and the
victim of the offense is under thirteen years of age, such person shall be
sentenced to a term of imprisonment of which five years of the sentence
imposed may not be suspended or reduced by the court.”

Although § 53-21 has been amended by the legislature several times since
the events underlying the present case; see, e.g., Public Acts 07-143, § 4;
those amendments have no bearing on the merits of this appeal. In the
interest of simplicity, we refer to the current revision of the statute.
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right to a fair trial pursuant to the six factor test set
forth in State v. Williams, 204 Conn. 523, 540, 529 A.2d
653 (1987). We conclude that the prosecutor’s comments
with regard to the purported inability of the state’s
experts to meet with the victims constituted an impro-
priety that, nevertheless, did not deprive the defendant
of his due process right to a fair trial. We further con-
clude that the prosecutor’s comments with respect
to her own credibility and the credibility of one of the
state’s witnesses were not improper. Accordingly, we
affirm the judgments of conviction.

The jury reasonably could have found the following
facts. Sometime in 2003, the victims, T and A, and
their parents moved into a house in Willington. T is A’s
older sister. T was in second grade and approximately
eight years old. The defendant and his wife, who are the
victims’ paternal grandparents, lived in a neighboring
house.” T saw her grandparents every day, and most of
these visits occurred at her grandparents’ home. T testi-
fied that she would often spend time in the defendant’s
bedroom watching television while the defendant slept
inhisbed. While T would watch television, the defendant
began to sexually abuse her by way of digital anal pene-
tration. T testified that A, who had a particularly close
relationship with the defendant’s wife, would also be at
the defendant’s home, yet would remain downstairs dur-
ing these episodes. T further testified that this sexual
abuse would occur “[v]ery often” and “almost every
time” that she would visit her grandparents’ home, from
the time she began second grade in 2003 until prior to
the beginning of sixth grade, when her family moved to
North Carolina in 2007.% In addition, T described several
other forms of sexual abuse perpetrated by the defen-
dant. Each of those abuses occurred one time.

® The victims’ father, L, is the defendant’s son.

®The evidence at trial revealed that the victims lived in North Carolina
for one year and thereafter returned to Connecticut. T testified that, upon
returning from North Carolina, she and A lived with the defendant and his
wife for a period of time.



Page 8A CONNECTICUT LAW JOURNAL March 3, 2020

160 MARCH, 2020 196 Conn. App. 155

State v. Albert D.

In 2005 or 2006, when A was eight or nine years old,
she was watching television in the defendant’s bed-
room while the defendant appeared to be sleeping next
to her on the bed. The defendant then lifted her shirt
and proceeded to touch her breasts. A maintained that
this occurrence was the only instance of abuse she suf-
fered from the defendant. The defendant did not abuse
T or A once they returned from North Carolina.

On July 14, 2015, T disclosed to her father that she
had been sexually abused by the defendant. Her father
drove to the defendant’s residence and confronted
the defendant about the accusation. Patrick O’Brien,
a patrol trooper with the Connecticut State Police,
responded to the defendant’s home as a result of the
defendant’s call to the police, indicating that he had
been accosted by the victims’ father, who had accused
the defendant of sexually assaulting T. In order to inves-
tigate further, Trooper O’'Brien proceeded to the vic-
tims’ residence, which was approximately twenty or
thirty minutes away. Once there, Trooper O’Brien spoke
with both victims but did not record a statement at
that time.”

Scott Crevier, a detective with the Connecticut State
Police, took written statements from T and A on July 15,
2015. T explained that she believed the abuse began in
2001. On August 10, 2015, T provided a second statement
wherein she stated that the abuse actually began in
2003. Detective Crevier also interviewed the defendant
and his wife on two occasions in August and September,
2015. In his two statements, the defendant explained
that during “several strange incidents,” T had initiated
inappropriate sexual contact with him while he was nap-
ping in his bedroom, and he confirmed that he never told

"Trooper O’Brien took the statement of the defendant’s wife on August
4, 2015, wherein she stated, among other things, that one time T told her
that the defendant put his arm around T while in his bedroom and that made
her feel “uncomfortable.” According to the defendant’s wife, the defendant
responded that he had “barely touched her.”
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anyone about them.® The defendant was later arrested
pursuant to two arrest warrants.

By way of amended substitute informations, the
state charged the defendant in two separate informa-
tions® with respect to the abuse of his granddaughters.
With regard to T, the operative information charged the
defendant with three counts of sexual assault in the
first degree, one count of attempted sexual assault in
the first degree, two counts of sexual assault in the
fourth degree, and six counts of risk of injury to a child.
With regard to A, the operative information charged
the defendant with one count of sexual assault in the
fourth degree and one count of risk of injury to a child.
The defendant pleaded not guilty to all counts and
elected to be tried by a jury.

On November 3, 2017, following a jury trial, the defen-
dant was convicted of all counts charged with respect
to T, with the exception of one count of sexual assault
in the first degree and one count of risk of injury to a
child, and both counts charged with respect to A. On
March 6, 2018, the court imposed a total effective sen-
tence of twenty-five years of incarceration, followed by
ten years of special parole with a lifetime sex offender
registration. This appeal followed. Additional facts will
be provided as necessary.

On appeal, the defendant’s sole claim relates to two
instances of purported prosecutorial impropriety dur-
ing the state’s rebuttal closing argument, which he con-

8 The defendant denied that anything of a sexual nature happened between
him and A. Specifically, with regard to T, the defendant stated that, on
several occasions, he woke up from a nap with T’s hand on his penis. He
stated that, on other occasions, T would rub her genital area on his leg and
groin area. According to the defendant, the “last time [he] took a nap” was
when he woke up to T on his chest “moving [her vagina] around . . . a
couple of inches from [his] face.” The defendant was “surprised [by] this.”
The statement was signed by the defendant as an attestation of its accuracy.

? With respect to the allegations concerning T, the state charged the defen-
dant in Docket No. TTD-CR-15-0108192-T. With respect to the allegations
regarding A, the state charged the defendant in Docket No. TTD-CR-16-
0108519-T. The matters were tried together.



Page 10A CONNECTICUT LAW JOURNAL March 3, 2020

162 MARCH, 2020 196 Conn. App. 155

State v. Albert D.

cedes were not objected to at trial. We first set forth the
standard of review and the general principles of law
applicable to claims of prosecutorial impropriety.

“[In analyzing claims of prosecutorial [impropriety],
we engage in a two step analytical process. The two
steps are separate and distinct: (1) whether [impropri-
ety] occurred in the first instance; and (2) whether that
[impropriety] deprived a defendant of his due process
right to a fair trial. . . . [W]hen a defendant raises on
appeal a claim that improper remarks by the prosecu-
tor deprived the defendant of his constitutional right
to a fair trial, the burden is on the defendant to show
. . . that the remarks were improper . . . .” (Citation
omitted; internal quotation marks omitted.) State v.
Taft, 306 Conn. 749, 761-62, 51 A.3d 988 (2012). “Once
prosecutorial impropriety has been alleged . . . it is
unnecessary for a defendant to seek to prevail under
State v. Golding, [213 Conn. 233, 23940, 567 A.2d 823
(1989)], and it is unnecessary for an appellate court to
review the defendant’s claim under Golding. . . . The
reason for this is that the touchstone for appellate
review of claims of prosecutorial [impropriety] is a
determination of whether the defendant was deprived
of his right to a fair trial, and this determination must
involve the application of the factors set out by this
court in [Williams].” (Internal quotation marks omit-
ted.) State v. King, 289 Conn. 496, 509-10, 958 A.2d
731 (2008).

If we conclude that prosecutorial impropriety
occurred, we then decide whether the defendant was
deprived of his due process right to a fair trial by con-
sidering “[1] the extent to which the [impropriety] was
invited by defense conduct or argument . . . [2] the
severity of the [impropriety] . . . [3] the frequency of
the [impropriety] . . . [4] the centrality of the [impro-
priety] to the critical issues in the case . . . [5] the
strength of the curative measures adopted . . . and [6]
the strength of the state’s case.” (Citations omitted.)
State v. Williams, supra, 204 Conn. 540. “As is evident
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upon review of these factors, it is not the prosecutor’s
conduct alone that guides our inquiry, but, rather, the
fairness of the trial as a whole. . . . In addition, the
fact that the defendant did not object to the remarks
at trial is part of our consideration of whether a new
trial or proceeding is warranted . . . .” (Citation omit-
ted; internal quotation marks omitted.) State v. Weath-
erspoon, 332 Conn. 531, 5566-57, 212 A.3d 208 (2019).

I
A

The defendant first argues that the prosecutor com-
mitted an impropriety in her rebuttal closing argument
by arguing that the state’s experts were not allowed as
a matter of law to meet with the victims. In response,
the state contends that the statements at issue must
be viewed in the context in which they were made.
According to the state, that context makes clear that
the prosecutor was simply explaining why the experts
must testify in general terms and why their generali-
zations were still relevant to the case. We agree with
the defendant that the prosecutor’s statements that the
state’s experts were not allowed as a matter of law to
meet with the victims constituted an impropriety.

The following additional facts are relevant to our
analysis. During the trial, the state presented the tes-
timony of two experts. First, Lisa Murphy-Cipolla, a
clinical services coordinator at the Greater Hartford
Children’s Advocacy Center, testified that she had con-
ducted approximately 1900 diagnostic interviews with
children who claimed to be abused. She testified that
there was “general agreement in the field that disclo-
sures [of sexual abuse] are usually delayed.” She further
opined on the reasons for the delayed disclosure. Mur-
phy-Cipolla did not interview either T or A, and she
acknowledged that her opinions were generalizations.
Second, Dr. Nina Livingston testified as an expert pedia-
trician in the field of child abuse and neglect. She testi-
fied that, in her experience, children often delayed dis-
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closing sexual abuse. She also explained why children
who suffer from sexual abuse akin to that allegedly
suffered by the victims in the present case often do not
show physical symptoms. She did not examine T or A.

During closing arguments, defense counsel argued
in relevant part: “So the expert’s testimony is all gener-
alizations. She never saw [T] and she never saw [A].
And yet, she can't testify in specifics about either one
of these girls, not because she not only didn’t see them
because she’s not allowed to, but it’s all generalizations.
And so to say oh, well, she didn’t tell because nobody
responds to her. And she didn'’t tell because of this, and
she should tell at this point in her time. It’s all gen-
eralization. So the expert’s testimony, give it the credit
that you want to give it, but it’s not specific to either
one of these girls here.” Defense counsel later argued:
“Finally, the experts. Eh, they are what they are. They're
not a good—talk in generalizations. Take them for what
they're worth. They didn’t see [T]. They didn’t see [A].
The doctor, the doctor’s useless. She was anice woman,
very smart, went to Harvard. She explained to you what
the vagina is, and she told you that there would be
no injury. But we didn’t expect to see any injury [ten]
years later, so that’s not news to anybody, not you
guys, nobody.”

In the state’s rebuttal closing argument, the prose-
cutor made the following remarks: “I don’t think we
can throw our hands up and say, eh, the experts. Yeah,
they’re useless. What do they really tell us? They talk
in generalities. Well as you'll hear the judge instruct
you, we have to talk in generalities. These, these experts
can’t come and meet with our complainants. It's not
proper. It usurps your role as a juror. It's your decision
as to what to believe and who to believe and who gets
credibility. So it’d be improper to have an expert speak
to that persons or people specifically. So the law only
allows us to bring in experts to talk about the dynamics
of child sexual abuse in generalities.” The defendant
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specifically takes issue with the prosecutor’s comment
that “these experts can’t come and meet with our com-
plainants. It’s not proper.”

In State v. Spigarolo, 210 Conn. 359, 380, 556 A.2d
112, cert. denied, 493 U.S. 933, 110 S. Ct. 322, 107 L.
Ed. 2d 312 (1989), our Supreme Court held that, “where
defense counsel has sought to impeach the credibility
of a complaining minor witness in a sexual abuse case,
based on inconsistency, incompleteness or recantation
of the victim’s disclosures pertaining to the alleged inci-
dents, the state may offer expert testimony that seeks
to demonstrate or explain in general terms the behav-
ioral characteristics of child abuse victims in disclosing
alleged incidents.” “Our cases following Spigarolo con-
tinue to recognize the value of generalized expert tes-
timony to explain to the jury what might seem to the
layperson to be atypical behavior exhibited by victims
of various kinds of assaults, so long as that opinion
testimony does not directly vouch for their credibility
or veracity. . . . Subsequent case law has, however,
emphasized the danger of an expert witness, particu-
larly one who has treated or evaluated a complainant,
vouching indirectly for that complainant’s credibility as
well.” (Citations omitted; emphasis altered.) State v.
Favoccia, 306 Conn. 770, 788, 51 A.3d 1002 (2012).

Notably, the state does not attempt to argue on appeal
that expert witnesses in child sexual assault cases are
prohibited as a matter of law from meeting with the
complainants. Indeed, our law contains no such prohibi-
tion. Instead, the state contends that the prosecutor’s
remarks, when viewed in context, correctly stated that
the experts could not vouch for the victims’ credibility.'

1% As our Supreme Court has held, “our concerns about indirect vouching
. .. require us to limit expert testimony about the behavioral characteristics
of child sexual assault victims admitted under State v. Spigarolo, supra, 210
Conn. 378-80, to that which is stated in general or hypothetical terms, and
to preclude opinion testimony about whether the specific complainant has
exhibited such behaviors.” (Citations omitted.) State v. Favoccia, supra, 306
Conn. 803.
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We do not agree with this characterization. The prose-
cutor explicitly stated that the state’s experts could not
meet with the victims because doing so would usurp
the jury’s role in assessing credibility. Although the state
correctly articulated that the experts could speak about
the behavioral characteristics of child abuse victims
only in general terms, such a principle is rooted in our
courts’ concern for improper vouching, and not borne
out of a rule precluding the experts from meeting with
the complainants of sexual assault.

The state relies on State v. Frasier, 169 Conn. App.
500, 519, 150 A.3d 1176 (2016), cert. denied, 324 Conn.
912, 1563 A.3d 653 (2017), in support of its position that
the prosecutor did not misstate the law. In Frasier, the
prosecutor, during his closing arguments, argued that
he was unsure what the defendant’s theory of defense
was. Id., 516-17. Throughout his arguments, the prose-
cutor repeatedly reminded the jury that the state bore
the burden of proof. Id., 517. On appeal, the defendant
argued that the state committed an impropriety when
it “unfairly shifted” the burden of proof to the defendant
by arguing that the defendant needed to produce a
“successful theory of defense for the jury . . . .” (Inter-
nal quotation marks omitted.) Id., 516-17. This court
disagreed, concluding that “it [was] unlikely the jury
would have understood the argument in the manner
claimed by the defendant.” Id., 519. Specifically, “the
prosecutor speculated what the defendant might argue
on his closing argument and questioned the plausibility
of the defendant’s arguments.” Id.

The state’s reliance on Frasier is misplaced. In Fra-
sier, the state did not imply that the defendant needed,
as a matter of law, to raise a defense; rather, it ques-
tioned the viability of the defense presented. Id. In con-
trast, the prosecutor in the present case expressly
stated that “experts can’t come and meet with our
complainants. It’s not proper. It usurps your role as a
juror. It’s your decision as to what to believe and who
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to believe and who gets credibility. So it'd be improper
to have an expert speak to that persons or people spe-
cifically.” (Emphasis added.) Unlike the comments
made in Frasier, which the defendant unsuccessfully
argued had implicitly misstated the law, the comments
in the present case explicitly misstated the law. While
the remarks may have been intertwined with proper
remarks relating to the jury’s role in assessing credibil-
ity, we are persuaded that the jury likely could have
misunderstood the reason for the experts’ general tes-
timony to be a function of their purported inability
under the law to meet with T or A. Because “prosecutors
are not permitted to misstate the law”; State v. Otto,
305 Conn. 51, 77, 43 A.3d 629 (2012); and our law does
not prohibit expert witnesses from meeting with chil-
dren who are complainants of sexual assault, the state’s
comments in closing arguments to the contrary were
improper. Having found prosecutorial impropriety, we
set forth our analysis of the Williams factors in part II
of this opinion.

B

The defendant also claims that it was improper for
the prosecutor to remark on her own credibility and
the credibility of one of the state’s witnesses. The state
argues that these statements were proper responses,
tied to evidence in the record, to defense counsel’s clos-
ing argument which essentially accused the prosecutor
of putting words in T°’s mouth and Detective Crevier
of putting falsehoods in the witnesses’ statements. We
agree with the state.

The following additional facts are relevant. On direct
examination, the following exchange occurred between
the state and T:

“Q. Do yourecall, [T], giving a statement to the police
ultimately about these events in your early childhood
back in July and August of 20157

“A. Yes, I do.
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“Q. And when you were interviewed by the [state]
police, were you asked to estimate your age when these
different sexual acts occurred?

“A. Yes.

“Q. Were you also asked to provide dates and years
that these acts occurred?

“A. Yes, I was.

ok ook

“Q. Okay. So initially what age did you believe that
this began?

“A. Between the ages of five and six.

“Q. And from there you did the math to figure out
the year?

“A. Yes.
“Q. And what year did you provide them?
“A. 2001.

“Q. And when did you indicate to them that you
believed it ended?

“A. When I turned ten.

K sk sk

“Q. Did there come a point in time when you realized
that those were not accurate ages, either the start time
or the end time?

“A. Yes, I did.
“Q. And how was it that you came to realize that?

“A. Irealized it when I thought back and remembered
that it had happened when I was in second grade which
puts me a little bit older.
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“Q. Okay. In fact when—did you report that to me
that you remembered being in second grade?

“A. Yes, I did.

k ok sk

“Q. Are you confident in your testimony today that
the abuse had began when you moved to Willington
and started second grade?

“A. Yes, I am.

“Q. And that it concluded when you moved to
North Carolina?

“A. Yes.”

Thereafter, the state called Detective Crevier to tes-
tify with respect to his interviews of the victims and
the defendant. During direct examination by the prose-
cutor, Detective Crevier testified about his interview
procedure as follows:

“Q@. [W]hat is your normal procedure when inter-
viewing a complainant of sexual assault? Do you type
as they speak to you, or do you have a conversation
with them and then reduce it to writing afterward?

“A. Me, personally, I would interview them first,
would gain the particulars of the events, the situation,
the who, what, when, where, and then I would trans-
pose that into a written statement on the computer,
reviewing it at times if I have to with the complainant.
And ultimately my partner or whoever else is sitting in
with us would obviously bring up some reminders if
we had to add anything in as well the complainant at
the time.”

Defense counsel elicited the following testimony
from Detective Crevier with respect to T’s statements
on cross-examination:
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“Q. Okay. So it’s not her recollection that she just
says, oh this took place in 2001, I know I was five, and
you accept that. You say, sure it wasn’t your birthday
or you sure it wasn’'t summer or could it have been fall.
You, you sort of ask those kind of questions.

“A. If, if there’s any discrepancies on any time frames,
we would try to narrow it down—

“Q. Okay.

“A. —to a specific timeframe or year or class, age,
what have you.

“Q. Okay. If there was a problem with say the statute
of limitations in 2001, would you want to change that
date so that it would happen in 2003?

“A. No.

“Q. Okay. But she initially told you it took place in
2001, and that’s in her statement. Correct?

“A. I believe so, correct.
“Q. All right. And then—
“A. Began in 2001.

k ok ook

“Q. [T] comes back and gives you another statement
on August 10, 2015 and says that she believes that she
was some of these instances probably took place in
2003.

“A. Correct. . . .

k ok sk

“Q. Now, when you're talking to her, is she telling
you—and again, this is not her speaking to you and you
typing verbatim what she’s saying. This is a back and
forth and coming to conclusions or coming to a some-
thing that is either suggested or that, that triggers her
memory and then she says, yeah that sounds right, and
then it’s put into the statement as she agrees with it.
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“A. The interview would be back and forth, and then
as I'm typing it I might review it a little bit with her.
And if there’s any concern that I want to clarify, I'll, I'll
turn back to her and go over what we went over for
just so I know it’s correct. And then we would do the
same at the end too and after, as well as when we print
it up and she reads it all, so.

“Q. Okay.

“A. So it, it could change several times, yes.
“Q. And—
“A. Or additions could be made.”

Detective Crevier also testified on cross-examination
with respect to his interview of the defendant as
follows:

“Q. So you, you then tell [the defendant] that when
this is done that he has time to read this report and
are these his, is this his statement.

“A. Correct.
“Q. Correct?

“A. Correct. There’s anything he wants to change, I
make note of it. We'll go back in and change it and
everything like that.

“Q. But it’s not his statement. These are not his words.
These are your words.

“A. Correct.
“Q. Okay.
“A. Correct.
“Q. So—

“A. We don’t, we don’'t let anybody type out a
statement.



Page 20A CONNECTICUT LAW JOURNAL March 3, 2020

172 MARCH, 2020 196 Conn. App. 155
State v. Albert D.

“Q. All right. Or to handwrite a statement?

“A. They may handwrite, come in, and then we may
type it and, and tweak it some and everything like—
it's been done like that before unless they have an
affidavit signed by a notary or something in previous
cases.

“Q. So you tweak it. You change it.

“A. We would—correct. We make sure it fits the ele-
ments of the crimes and to add things in there to the
events we're looking into and to our knowledge of
the situation.

“Q. So you tweak it so that it fits what would fit the
elements of the crime.

“A. Well, no. We would, we would, we would type it
so that it is consistent to what we spoke about.

“Q. Okay.
“A. His—during his interview.
“Q. Okay.

“A. I mean, we're not putting in any, anything that
wasn’t spoken about or anything like that.

“Q. But I think you just said we would tweak it to
fit the elements of the crime.

“A. Well, obviously, if I want to know how many
times an incident happened, I'd have to talk to the sus-
pect and get his possible recollection on how many
times it would happen.

“Q. Okay.

“A. Because then it would fit the elements of the
crime for counts and everything like that.

“Q. Okay. Well counts aren’t an element of a crime.
Is it?

“A-No .../
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Finally, on redirect examination, Detective Crevier
testified with regard to T’s statements as follows:

“Q. And in this, this particular case, you did in a
second interview with [T] help to—attempt to pinpoint
when some of those subsequent acts occurred, the ones
that were different than what was usually going on
with her.

“A. Correct.
“Q. And so you did do that in this case. Correct?
“A. Correct.

“Q. And were you always operating under the
assumption that the start date, the start time was in
2001, because she believed she was approximately five
or six years of age?

“A. Correct.

“Q. Did you ever try to dissuade her from that? Did
you have to explore that any further with her, or did
you always operate under that assumption?

“A. She was pretty adamant that that was the date
it started.

“Q. Did you ever feel the need to go further with her
to determine perhaps what grade she was in at the time?

“A. No, I did not.”

Defense counsel devoted a portion of closing argu-
ment to discrediting T’s testimony regarding the timing
of the abuse, as well as Detective Crevier’s investigatory
methods. Defense counsel argued that “[T] says she
was five. She signed a signed sworn statement. Signed
the statement saying she was five. It was the state who
told her that she was in second grade, because it’s the
only way her story made sense. The state said do you
and I have a chance to talk to each other. Does, did
that remind you? Did that make you remember that you
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would go to second grade? Yes. So you must’'ve been
eight as you were living with your grandfather. That’s
the only way the story makes sense.”

Defense counsel further argued: “And then [Detective
Crevier] said a couple of other really interesting things.
When I asked is this, is this [the defendant’s] statement
or is this statement yours, he said that’s mine. It’s mine.

That’s beyond—that’s unconscionable. This is
a signed, sworn statement, something that a person
supposedly giving to you to account for an event. And
when a person that’s a suspect, your prime suspect in a
case who’s going to be arrested based on his statement,
comes to you, and you say—use your words instead of
his and [then] have him sign it. That's almost crimi-
nal, almost. Then, on top of it, he said well, we tweaked
his statements, I tweaked the statements to fit the ele-
ment of the crime. I tweak the statements to fit the
element of the crime? Really? So if the guy’s not giving
you the right answer, you're going to put it in there.
. . .7 Defense counsel continued: “[Detective Crevier]
is skilled. He has taken how many courses. He’s been
a—he’s been a detective for twenty years. Twenty years,
he’s never made a mistake. That’s because he’s skilled
at interviewing, getting confessions, getting people to
tell him what he really wants to hear, tweaking those
confessions, tweaking those statements, taking those
advanced, advanced interviewing technique classes that
he says he’s taken so many of. Oh he was proud to tell
us what he could do, and he did it.”

During rebuttal argument, the prosecutor made the
following comments that the defendant claims were
improper. “I'm not quite sure I know where to begin.

. I've been accused of putting words in my wit-
nesses’ mouths. But for accusations that the state police
have put words in statements that aren’t true in order
to accomplish what they're trying to accomplish. These
are very serious accusations, and I would submit to
you that there is no place in the evidence to support
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those accusations. And frankly, I find it offensive.” With
respect to Detective Crevier's interview, the prose-
cutor argued: “He’s not going to write things in there
like what kind of weather it was out that day if it’s not
relevant to the crime. He’s not going to talk about erro-
neous things that aren’t related to the crimes that are
being investigated. When he says he tweaked the state-
ment to include—to fit the elements of the crime, he
means he [is] putting information in there to meet the
elements of the crime. Because that’s what we need as
state’s attorneys. Can we prove this case? Can we—
do we have sufficient evidence to meet the elements
of the crime. Because we take this seriously. We take
meeting the elements of every charge in every infor-
mation very seriously, because that is our job. And we
take the credibility of our witnesses very seriously as
we review their testimony and their statements to
ensure that there’s consistency and that it makes sense.
That is our job. And that is the job of the detective.”

The defendant claims that these comments consti-
tuted improper vouching for the state’s credibility. We
do not agree. “The prosecutor may not express his own
opinion, either directly or indirectly, as to the credibility
of witnesses. . . . Such expressions of personal opin-
ion are a form of unsworn and unchecked testimony.
. . . These expressions of opinion are particularly diffi-
cult for the jury to ignore because of the special position
held by the prosecutor. . . . The jury is aware that he
has prepared and presented the case and consequently,
may have access to matters not in evidence . . . which
the jury may infer to have precipitated the personal
opinions. . . . While the prosecutor is permitted to
comment upon the evidence presented at trial and to
argue the inferences that the jurors might draw there-
from, he is not permitted to vouch personally for the
truth or veracity of the state’s witnesses.” (Citation
omitted; internal quotation marks omitted.) State v.
Payne, 260 Conn. 446, 454, 797 A.2d 1088 (2002).
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Our careful review of the record reveals that the
prosecutor’s statements in rebuttal closing argument
did not constitute improper vouching. “A prosecu-
tor’s mere use of the words ‘honest,’ ‘credible,’ or ‘truth-
ful’ does not, per se, establish prosecutorial impropri-
ety.” State v. Ciullo, 314 Conn. 28, 41, 100 A.3d 779
(2014). Although the state explained that it takes the
issue of witness credibility seriously, its response was
reasonable in light of the defendant’s sharp comments
that Detective Crevier's method of transcribing state-
ments was “unconscionable” and “almost criminal,”
and the corresponding inference that he would nefari-
ously “tweak” and place favorable information into the
statements. See State v. Thompson, 266 Conn. 440, 469,
832 A.2d 626 (2003) (state did not improperly vouch
for police when it explained, in part, that detectives
“‘want to see that justice is served’ ” because remarks
were in response to defendant’s theory that statements
obtained by police were product of coercion). The state
also stated, on numerous occasions throughout its
rebuttal argument, that it was the jury’s job to assess
credibility.

In support of his claim that the prosecutor’s rebut-
tal argument was improper, the defendant cites to sev-
eral cases in which the court concluded that the state-
ments at issue improperly expanded the record during
closing argument. See, e.g., State v. Ancona, 270 Conn.
568, 600-601, 854 A.2d 718 (2004) (prosecutor’s refer-
ence to “ ‘blue code’ ” of silence among police officers
who witness criminal conduct by another officer was
improper when no evidence of “ ‘blue code’” was
presented at trial), cert. denied, 543 U.S. 1055, 125 S.
Ct. 921, 160 L. Ed. 2d 780 (2005); State v. LaVallee,
101 Conn. App. 573, 582, 922 A.2d 316 (prosecutor’s
statement that officer had warned witness of penalties
accompanying filing of false statement was not adduced
at trial), cert. denied, 284 Conn. 903, 931 A.2d 267
(2007).
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These authorities are readily distinguishable from the
present case. Here, the prosecutor’s comments, which
were in direct response to the arguments of defense
counsel, did not expand the record by arguing that the
state takes its job seriously. As reflected in the portions
of direct examination and cross-examination recited
previously in this opinion, the defense clearly sought
to undermine Detective Crevier’s interview techniques,
as well as T’s claim of when the sexual abuse began.
During closing argument, defense counsel suggested
that Detective Crevier would “tweak” statements pro-
vided to him in order to strengthen the state’s case. On
the basis of our review of the record as a whole, we
are not convinced that the prosecutor’s rebuttal to those
allegations—in particular, that the state took its prose-
cutorial responsibilities and witnesses’ credibility seri-
ously—was improper; her comments were directly tied
to the defense’s interpretation of the evidence adduced
at trial and did not improperly extend beyond the
record.!! See State v. Moore, 293 Conn. 781, 814-15, 981
A.2d 1030 (2009), cert. denied, 560 U.S. 954, 130 S. Ct.
3386, 177 L. Ed. 2d 306 (2010).

II

Having found that prosecutorial impropriety
occurred, as explained in part I A of this opinion, “we
ask whether the trial as a whole was fundamentally
unfair and [whether] the [impropriety] so infected the

I Assuming, arguendo, that the state’s comments described in part I B of
this opinion constituted improper vouching for the credibility of the state
and the police, we would nevertheless conclude that the defendant’s due
process claim would fail under our assessment of the Williams factors.
Specifically, the comments were invited by defense counsel because of
her own comments regarding T’s and Detective Crevier’s credibility during
closing argument. The state’s comments were not frequent, as they only
occurred during rebuttal closing argument. Although the credibility of the
witnesses was a central issue in this case, as it was without physical evidence,
the trial court explained that the arguments of counsel were not evidence
and that it was the jury’s job to assess credibility. Finally, the state’s case
was fairly strong because it was buttressed by the testimony of various
witnesses that corroborated the victims’ testimony and version of events.
See part II of this opinion.
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trial with unfairness as to make the conviction a denial
of due process.” (Internal quotation marks omitted.)
State v. Felix R., 319 Conn. 1, 16, 124 A.3d 871 (2015).
Our determination of whether the defendant’s due pro-
cess right to a fair trial was denied as a result of the
impropriety is aided by an examination of the following
six factors elucidated in Williams: “[1] [T]he extent to
which the [impropriety] was invited by defense conduct
or argument . . . [2] the severity of the [impropriety]
. . . [3] the frequency of the [impropriety] . . . [4] the
centrality of the [impropriety] to the critical issues in
the case . . . [b] the strength of the curative measures
adopted . . . and [6] the strength of the state’s case.”
(Internal quotation marks omitted.) Id., quoting State
v. Williams, supra, 204 Conn. 540. After applying these
factors to the prosecutor’s misstatements that the
state’s experts were prohibited as a matter of law from
meeting with the victims, we agree with the state that
the defendant was not deprived of his due process right
to a fair trial.

Turning to the first Williams factor, the state con-
tends that the defense invited the impropriety when
defense counsel argued in closing “[a]nd yet, she can’t
testify in specifics about either one of these girls, not
because she not only didn’'t see them because she’s
not allowed to, but it’s all generalizations.” (Emphasis
added.) We agree that such remark reflects that it was
the defense who initially argued that one of the state’s
experts was precluded from meeting with the victims.

With respect to the second Williams factor, the sever-
ity of the impropriety is lessened by the fact that the
defendant did not object to the state’s closing argument.
“Indeed, counsel’s failure to object at trial, while not
by itself fatal to a defendant’s claim, frequently will
indicate on appellate review that the challenged com-
ments do not rise to the magnitude of constitutional
error . . . [necessary] . . . [to] clearly depriv[e] . . .
the defendant of a fair trial . . . .” (Internal quotation



March 3, 2020 CONNECTICUT LAW JOURNAL Page 27A

196 Conn. App. 155 MARCH, 2020 179
State v. Albert D.

marks omitted.) State v. Daniel W., 180 Conn. App. 76,
112, 182 A.3d 665, cert. denied, 328 Conn. 929, 182 A.3d
638 (2018). Even assuming that the misstatement of the
law was severe, “the severity of the impropriety is often
counterbalanced in part by the third Williams factor,
namely, the frequency of the [impropriety] . . . .”
(Internal quotation marks omitted.) Id., 113. To that
end, the prosecutor’s misstatement of the law was not
frequent and was confined to her rebuttal argument.
The defendant does not argue otherwise, and it is evi-
dent that the improprieties, stated in quick succession,
were not sufficiently severe or frequent to deprive the
defendant of a fair trial. Therefore, we weigh the second
and third factors in favor of the state.

The fourth Williams factor, the centrality of the
impropriety to the critical issues in the case, weighs
slightly in favor of the defendant. The state’s experts
opined on how children victimized by sexual abuse gen-
erally respond to the abuse and their abusers. The pros-
ecutor’s statements that the experts had to speak in
generalizations because they were not permitted to
meet with the victims was directly aimed at reinforcing
the credibility of T and A vis-a-vis the experts’ opinions.
Because this case was based solely on testimony and
was not corroborated by any physical evidence, the
prosecutor’s statements were aimed at the central issue
of credibility. When viewed in the context of the entire
trial, however, the impact of the impropriety was mini-
mal. That is, the jury acquitted the defendant of two
counts in the case against T, demonstrating its ability
to “filter out the allegedly improper statements and
make independent assessments of credibility.” State v.
Ciullo, supra, 314 Conn. 60.

The fifth Williams factor also weighs in favor of the
state. Although the trial court did not address the prose-
cutor’s misstatement with any specific curative instruc-
tions, any improper effect was reduced by the court’s
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final instructions to the jury following closing argu-
ments. Specifically, the court explained that it was
solely the jury’s function to assess credibility and that
none of the arguments made by the attorneys consti-
tuted evidence. Moreover, the court correctly instructed
the jury that the law required the experts to testify in
general terms. See, e.g., State v. Dawson, 188 Conn. App.
532, 566-70, 205 A.3d 662 (prosecutor’s misstatement
of law of constructive possession three times during
closing argument constituted impropriety that did not
deprive defendant of fair trial, especially given trial
court’s correct statement of law to jury), cert. granted
on other grounds, 333 Conn. 906, 215 A.3d 731 (2019).
“In the absence of a showing that the jury failed or
declined to follow the court’s instructions, we presume
that it heeded them.” (Internal quotation marks omit-
ted.) State v. Thompson, supra, 266 Conn. 485.

Finally, the sixth factor weighs in the state’s favor
because the state’s case was fairly strong, even without
physical evidence. As our Supreme Court has said, “[iJn
sexual abuse cases . . . the absence of conclusive
physical evidence of sexual abuse does not automati-
cally render [the state’s] case weak . . . .” (Internal
quotation marks omitted.) State v. Felix R., supra, 319
Conn. 18. “The sexual abuse of children is a crime
which, by its very nature, occurs under a cloak of
secrecy and darkness.”*? Id. Significantly, “our Supreme
Court has never stated that the state’s evidence must
have been overwhelming in order to support a conclu-
sion that prosecutorial [impropriety] did not deprive

2 In Feliz R., our Supreme Court further explained that, on the facts of that
case, “[i]t is not surprising, therefore, for there to be a lack of corroborating
physical evidence in cases that are factually similar to the present case,
where the victim submitted to the sexual abuse of her father in the face of
his threats to physically harm her and send her back to the Dominican
Republic if she told anyone. Given the rarity of physical evidence in these
circumstances, a case is not automatically weak just because a child’s will
was overborne and he or she submitted to the abuse of his or her own
parent. To conclude otherwise would place an insurmountable obstacle in
the path of many sexual assault prosecutions.” State v. Felix R., supra, 319
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the defendant of a fair trial.” (Internal quotation marks
omitted.) State v. Ross, 151 Conn. App. 687, 705, 95 A.3d
1208, cert. denied, 314 Conn. 926, 101 A.3d 271 (2014).

As set forth previously in this opinion, both T and A
testified about the sexual abuse they endured by the
defendant. Although there was no physical evidence
corroborating their testimony, it was supported by sev-
eral other witnesses offered by the state in its case-in-
chief as evidenced by the following additional facts. T
and A repeatedly explained that they delayed disclosing
the abuse because they were afraid of the possible
repercussions. Murphy-Cipolla substantiated those rea-
sons as bases for delayed disclosure in her testimony.
Additionally, the defendant’s daughter, M,* testified
that A had told her on the night of July 14, 2015, that
the defendant touched her breast. She also testified
that, just prior to T and A’s move to North Carolina,
neither girl wanted to spend time at the defendant’s
home and that such behavior “seemed different” than
it had been in the past. The defendant’s daughter-in-
law, J, testified that, in the summer of 2015, T told her
that she had been sexually assaulted by the defendant
and feared for J’s children, who were living with the
defendant at that time. Moreover, T’s girlfriend, C, testi-
fied that she met T in 2012 and that sometime in 2013,
T told C that the defendant sexually assaulted T during
the time period and in the manner consistent with T’s
testimony." Therefore, even if we were to assume that

Conn. 18-19. Although the factual circumstances in Felix R., evidenced
from this quoted passage, are different from those in the present case, our
Supreme Court’s guidance is no less apropos here.

13 The victims are M’s nieces.

“1In its final instructions to the jury, the court gave the following charge
with respect to, inter alia, C’s, J’s, and M’s testimony: “[I]n cases involving
an allegation of a sexual offense, the state is permitted in certain circum-
stances to introduce evidence of out-of-court statements to other persons
about what occurred. The only reason that the evidence is permitted is to
negate the inference that the complainant failed to confide in anyone about
the sexual offense. In other words, the narrow purpose of the constancy
evidence is to negate any inference that [T] or [A] failed to tell anyone about
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the lack of physical evidence and the length of time
between the crime and the disclosure tempered the
strength of the state’s case, “it was not so weak as to
be overshadowed by a single improper comment

” State v. Carlos E., 1568 Conn. App. 646, 669,
120 A3d 1239, cert. demed 319 Conn. 909, 125 A.3d
199 (2015).

The judgments are affirmed.

In this opinion the other judges concurred.

the sexual offense and, therefore, that [T’s] or [A’s] later assertion to the
police could not be believed.

“Constancy evidence is not evidence that the sexual offense actually
occurred, or that [T] or [A] is credible. It merely serves to negate any
inference that, because of [T’s] or [A’s] assumed silence, the offense did
not occur. It does not prove the underlying truth of the sexual offense.
Constancy evidence only dispels any negative inference that might be made
from [T’s] or [A’s] assumed silence.”

In his reply brief, the defendant appears to contend that the state’s claim
that its case was strong in light of, inter alia, C’s, J’s, and M’s testimony
was misleading because their testimony could be used only as constancy
evidence. Not only is this claim inadequately briefed; see, e.g., Getty Proper-
ties Corp. v. ATKR, LLC, 315 Conn. 387, 413, 107 A.3d 931 (2015); we
reiterate that “[c]onstancy of accusation testimony can properly be used to
corroborate the victim’s testimony.” State v. Salazar, 151 Conn. App. 463,
472, 93 A.3d 1192 (2014), cert. denied, 323 Conn. 914, 149 A.3d 496 (2016).
Congruent with that principle, the state’s argument that the constancy wit-
nesses’ testimony strengthened their case is proper. We also note that the
record reveals that in the defendant’s cross-examination of T and A, they
were asked several times about reporting the abuse. The victim in a sexual
assault case may testify on “direct examination regarding the facts of the
sexual assault and the identity of the person or persons to whom the incident
was reported. . . . Thereafter, if defense counsel challenges the victim’s
credibility by inquiring, for example, on cross-examination as to any out-
of-court complaints or delayed reporting, the state will be permitted to call
constancy of accusation witnesses . . . .” (Citation omitted; internal quota-
tion marks omitted.) State v. Daniel W. E., 322 Conn. 593, 629, 142 A.3d
265 (2016).
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MICHELE MORTON v. NEIL SYRIAC
(AC 40608)

Alvord, Elgo and Devlin, Js.
Syllabus

plaintiff sought a temporary and permanent injunction to, inter alia,
prevent the defendant, her former husband, from limiting her access to
a shared driveway, and for other relief. Pursuant to a separation agree-
ment that was incorporated into the parties’ dissolution judgment, the
defendant quitclaimed his ownership interest in certain real property
to the plaintiff, including an area known as the east branch. He provided
an express easement that allowed the plaintiff to reach her quitclaimed
property with access over the shared driveway on the property that he
retained, known as the west branch, until he installed a similar driveway
for her to use on the east branch. The plaintiff’s property is landlocked
without access to a right-of~-way over either the east branch or the west
branch. The plaintiff’s and the defendant’s properties lie northerly of
and abut a portion of a discontinued highway known as the Old Connecti-
cut Path. The defendant repeatedly obstructed the plaintiff’s access to
the quitclaimed property by various means, including placing objects,
such as boulders and a gate, across the shared driveway. The trial court
rendered judgment in favor of the plaintiff, granting her a permanent
injunction, from which the defendant appealed to this court. Thereafter,
the trial court denied the defendant’s motions to open and to disqual-
ify. Held:

1. The defendant could not prevail on his claim that the trial court wrongly

issued a permanent injunction:

a. Although, as the defendant claimed, the plaintiff did not allege irrepara-
ble harm or lack of an adequate remedy at law, the complaint provided
adequate notice of the plaintiff’s claim for a permanent injunction: the
plaintiff explicitly sought a permanent injunction in her prayer for relief
and clearly alleged that the defendant had consistently impeded her
ability to use the shared driveway to access her property; moreover,
the complaint further explained that the plaintiff asserted her right to use
the shared driveway on the basis of the parties’ separation agreement,
providing the defendant with sufficient notice of the factual basis of
the plaintiff’s claims, the defendant’s claim having been premised on a
legal technicality, rather than a claim of prejudice or lack of notice.
b. Although the defendant claims that, during the course of the trial,
the plaintiff did not establish that, without a permanent injunction, she
would suffer irreparable harm and lacked an adequate remedy at law,
the trial court correctly determined that a permanent injunction was
warranted: the plaintiff sustained her burden of proving that the defen-
dant had yet to install a similar driveway on the east branch as required
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by the separation agreement, and, although the defendant installed a
serviceable means of allowing vehicular passage, the plaintiff does not
yet and may never possess any marketable title that would allow the
installation of a driveway on the east branch; moreover, there is a
substantial likelihood that, in the absence of judicial intervention, the
plaintiff stands to lose a valuable asset in the form of the quitclaimed
property, which the defendant is uniquely poised to reacquire at a fire-
sale price.

2. The defendant could not prevail on his claim that the trial court improperly
allowed the plaintiff to modify the dissolution judgment by granting an
injunction: as the defendant has not complied with the terms of the
separation agreement because he has not installed a similar driveway
as required in that agreement, the trial court effectuated, rather than
modified, the terms of the separation agreement by determining that
the plaintiff continues to have a right to access her property by crossing
the defendant’s property until the defendant satisfies his obligations
under the separation agreement.

3. The defendant could not prevail on his claim that the trial court erred
by allowing the plaintiff to present evidence that allegedly contradicted
judicial admissions in her pleadings: although the defendant claimed
that the plaintiff admitted in her pleadings that she had fee title to the
east branch and that the defendant had complied with the separation
agreement, the plaintiff’s admission of fee simple ownership of the east
branch has no bearing on the marketability of her property, and the
plaintiff’s admission that a driveway was constructed by the defendant
was not conclusive of whether that driveway was “similar” to the defen-
dant’s driveway as required by the terms of the separation agreement
and, therefore, those admissions were not dispositive of the marketabil-
ity of the property or the similar characteristics of the driveway con-
structed on the east branch.

4. The trial court did not abuse its discretion by denying the defendant’s
motion to disqualify the trial judge nor did it err in denying the defendant
a hearing before another judge: although the defendant alleged that the
trial judge that ruled on the injunction should have been disqualified
because that judge presided at the defendant’s sentencing in his criminal
trial on a charge of breaking into the plaintiff’s residence and because
the plaintiff’s trial counsel worked as the deputy chief clerk at the same
courthouse that the trial judge was assigned to in 2011, the defendant,
claiming to be unaware of either of the alleged disqualifying factors
until after judgment was rendered, waived his claim that the trial judge
should be disqualified on the basis of his connection to the defendant’s
criminal trial, as the defendant had cause to know of his own prior
interactions with the trial judge and consented to whatever impropriety,
if any, existed as a result of those interactions, and, regarding the plain-
tiff’s trial counsel, the only evidence offered in support of defendant’s
motion was that, for a very brief window of time, the trial judge and
the plaintiff’s trial counsel worked in the same building, any interaction
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between the trial judge and the plaintiff’s trial counsel occurred more
than six years before the trial court case was decided, the defendant
did not offer any further evidence to support his claim that the trial
judge’s impartiality was compromised by a suspected single interaction
between the trial judge and the plaintiff’s trial counsel, and the plaintiff’s
trial counsel worked as the deputy chief clerk for civil matters whereas
the trial judge had been assigned to a criminal trial in the same court-
house; moreover, the trial court did not err in denying the defendant a
hearing before another judge on the motion to disqualify regarding the
allegations concerning the plaintiff's counsel because, in the absence
of further allegations to substantiate the defendant’s claim, there was
no fair support to his claim that would have entitled him to a hearing.

Argued November 13, 2019—officially released March 3, 2020
Procedural History

Action seeking a temporary and permanent injunc-
tion to, inter alia, prevent the defendant from limiting
the plaintiff’s access to a shared driveway, and for other
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trict of Windham, and tried to the court, Boland, J.;
judgment for the plaintiff, from which the defendant
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J., denied the defendant’s motions to open and to dis-
qualify. Affirmed.
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Opinion

DEVLIN, J. The defendant, Neil Syriac, appeals from
the judgment of the trial court granting a permanent
injunction enjoining him from obstructing the use of a
shared driveway that runs across the defendant’s prop-
erty by the plaintiff, Michele Morton, who is his former
wife. The defendant asserts that the trial court erred
by (1) issuing a permanent injunction when the plaintiff
neither alleged nor proved that she would suffer irrepa-
rable harm and that she lacked an adequate remedy at
law, (2) modifying the separation agreement previously
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stipulated to by the parties and incorporated into an
earlier judgment of dissolution, (3) allowing the plaintiff
to introduce evidence that contradicted judicial admis-
sions contained in her complaint, and (4) denying his
motion to disqualify the trial judge without a hearing.
We affirm the judgment of the trial court.

The following facts and procedural history are rele-
vant. This appeal arises from a property dispute origi-
nating with the April 13, 2010 dissolution of the parties’
marriage. At that time, the parties entered into a separa-
tion agreement, incorporated into the dissolution judg-
ment, that in relevant part divided between the parties
two parcels of land located in Woodstock. The separa-
tion agreement provided that the defendant would quit-
claim his ownership interest in 95 Rocky Hill Road to
the plaintiff and the defendant would retain sole interest
in 97 Rocky Hill Road. The separation agreement further
provided that “[t]he defendant agrees to allow the plain-
tiff and or her agents access to the property located at
95 Rocky Hill Road, Woodstock . . . through 97 Rocky
Hill Road, until . . . [the defendant], at his sole
expense, install[s] a driveway similar to the driveway
presently at use at 97 Rocky Hill Road, from the property
located at 95 Rocky Hill Road to [Route] 171 in Wood-
stock . . . .” (Emphasis added.) The subsequent quit-
claim deed that transferred ownership of 95 Rocky Hill
Road to the plaintiff provided an express easement that
conveyed “the right with others to pass and repass by
foot and/or vehicle, and to install and maintain utilities,
over and across that portion of the premises now or
formerly of [the defendant] known or formerly known
as ‘Old Connecticut Path’ from the herein described
tract [95 Rocky Hill Road] westerly to Rocky Hill Road.”

The trial court in the present action, Boland, J.,
described the properties as follows: “[95 Rocky Hill
Road’s] westerly boundary is entirely coextensive with
a portion of the easterly boundary of [the] defendant’s
tract . . . . Both these tracts lie northerly of and abut
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upon a portion of a discontinued highway called the
Old Connecticut Path, or OCP.

“The nearest public highway to the west of the two
parcels is a town road named Rocky Hill Road. Rocky
Hill Road runs northerly and westerly from State Route
171. Route 171, which runs generally in a north-south
direction, is the nearest public highway to the east. The
OCP connects these two thoroughfares, and if all three
roads ran perfectly straight they would form the shape
of a triangle.

“The plaintiff’s property consists of about an acre of
land lying almost dead center on the portion of the OCP
connecting the two public roads. Absent a right-of-way
either to the east or the west over the OCP, her piece
is landlocked. The defendant’s property is much larger,
and in parts lies north, west, and south of the OCP.
Similarly, his only access to a public highway is via the
OCP. To the west of his land, and to the east of the
plaintiff’s, lie lands belonging to abutters who are not
parties to this action.

“The defendant holds title to the stretch of the OCP
leading in the westerly direction (the west branch),
and that part of the path enables him to access Rocky
Hill Road. The plaintiff has a claim to ownership of the
portion of the path which leads to Route 171 on the
east (the east branch), but present or former abutters
also possess claims to that strip adverse to hers.” (Inter-
nal quotation marks omitted.)

On August 10, 2015, the plaintiff filed a verified com-
plaint seeking a “permanent injunction ordering the
defendant to refrain [from] engaging in any action or
omission thereto including building, erecting, con-
structing or allowing to be built any structures, tempo-
rary or permanent, within the easement area that would
in any way limit or impede foot and/or vehicle access to
95 Rocky Hill Road from the Rocky Hill Road entrance
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or circumvent or hamper the plaintiff’s use and enjoy-
ment of the easement.” In her complaint, the plaintiff
alleged that the defendant has repeatedly obstructed her
access to 95 Rocky Hill Road through various means,
including placing hay baling equipment, boulders, wire
fencing, and a black metal gate across the shared drive-
way that runs across 97 Rocky Hill Road. The plaintiff
further alleged that she has previously obtained a post-
judgment order from the family court instructing the
defendant to cease his obstruction of the easement. In
response, the defendant alleged that, per the terms of
the separation agreement, he has provided the plaintiff
a“similar” driveway acrossthe east branch and, thus, the
plaintiff no longer has a right to cross the west branch.

On June 9, 2017, following a trial to the court, the
court issued a memorandum of decision granting a per-
manent injunction. The court’s judgment was based on
the following findings of fact regarding the ownership
of the two parcels of land at issue. “First, it was in 1922
that the town of Woodstock discontinued all public
use of the [OCP]. Upon that event, any public easement
encumbering the path was extinguished. In 1922, one
William Buell owned all the land along both sides of
the path between Rocky Hill Road and Route 171. At
later times in the mid-twentieth century, William Buell
or his heirs subdivided that large parcel. . . . [T]hey
conveyed the easterly half to the predecessors in inter-
est of [Jon] Grosjean, [Karen] Christie, and [Karen] Roy.
Along with those conveyances went such title as Buell
had to the east branch of the OCP. Separately, and at
a later date . . . the westerly half of [Buell’s] holdings,
approximately 34.4 acres in size . . . were acquired by
[the] defendant’s father, Cyrille Syriac. As a result of
these various transfers, Cyrille Syriac owned both the
fee simple and all rights of usage to the western branch
of the path.

“Conveyances in Cyrille Syriac’s chain at times
included a clause transferring to him ‘any interest the
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grantor may have in and to that section of the [OCP]
running from Rocky Hill Road easterly for about 1500
feet,’ that is, to the entire stretch of the path between
the two public roads. . . .

“Eventually, in 1984, Cyrille Syriac conveyed his
interest in the parcels to [the defendant]. As in the prior
deeds of which he was the grantee, Cyrille attempted
to provide that [the defendant] would also enjoy the
right to use the entirety of the OCP by tendering him
his 34.4 acres ‘[t]ogether with any interest the grantor
may have in and to that section of the [OCP] running
from Rocky Hill Road easterly for about 1500 feet.” . . .

“Next in the chain of title is a quitclaim deed dated
December 31, 1986, by which [the defendant] conveyed
to his brother, Eric, a tract about one acre in size. This
is the parcel upon which stands the house now known
as [95 Rocky Hill Road], and is the same tract the 2010
separation agreement and family court decree awarded
to [the] plaintiff; the deed alludes to it as ‘Tract A.” In
addition to Tract A, the deed grants as ‘“Tract B’ the
east branch of the OCP, employing a newly devised
metes and bounds description prepared from a survey
[the defendant] had obtained sometime between 1984
and 1986. . . .

“The map depicts an inhibiting, triangular wedge
of the path as belonging to Anna Petrone, an abutting
predecessor in interest to Karen Roy; the Petrone piece
alone cuts by half the usable width of so-called Tract
B. On June 10, 1987, [the defendant] delivered to his
brother an instrument captioned ‘Grant of Easement’
conveying to Eric a right-of-way over the west branch

which [the defendant] today opposes when
demanded by [the plaintiff].

“No evidence was offered as to whether Petrone or
Roy has had any interaction with the plaintiff or with
either Syriac brother. However, in December of 1987,
abutter [Jon] Grosjean declared an overt challenge to
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Eric’s claim to ownership of or right to use the east
branch. Grosjean wrote to Woodstock’s first selectman
asserting his own interest in the path and objecting to
Eric’s making use of it. The controversy over the east
branch did not abate, for in 1993 an attorney for Gros-
jean wrote directly to Eric Syriac challenging his erec-
tion of a fence at the Route 171 intersection of the path
and threatening legal action to contest any claim that
title to the path belonged to [Eric]. After that time, there
is no evidence that Eric again used the east branch, but
it is clear that the west branch became his primary if
not exclusive means of access to [95 Rocky Hill Road].

“On May 11, 2005, via a survivorship warranty deed,
Eric reconveyed all his interest in these various pieces
to [the defendant] and the plaintiff, including the ease-
ment he obtained in 1987. Eric’s deed to them also
includes the vague reference to the right to use the OCP
‘SUBJECT to the rights of others,” as exists in Cyrille’s
1984 deed but which was absent from [the defendant’s]
1986 deed. As to the east branch, Eric granted Tract B
merely by adding to the house lot ‘any rights the Mort-
gagor . . . may have in and to a certain parcel of land
running easterly from the above described premises to
. . . Route 171, formerly known as [the OCP]." . . .

“When [the defendant] conveyed his interest in that
tract to [the plaintiff] on April 13, 2010, his deed again
described two tracts as had the earlier instruments, and
also included the right of access over the west branch.”
(Footnote omitted.)

On the basis of these findings of fact, the court con-
cluded that the plaintiff did not possess marketable title
to the east branch of the OCP. Accordingly, the court
determined that the defendant has not yet provided a
driveway that is “similar” to the current shared drive-
way to allow the plaintiff access to Route 171 across
the east branch of the OCP. The court thereafter con-
cluded that the defendant did not fully comply with the
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separation agreement and issued a permanent injunc-
tion, enjoining the defendant from impeding the plain-
tiff’s use of the westerly easement across 97 Rocky Hill
Road. This appeal followed.

I

The defendant first claims that the court wrongly
issued a permanent injunction because the plaintiff had
neither alleged nor proven irreparable harm and a lack
of an adequate remedy at law. We disagree.

We begin by setting forth the relevant standard of
review. “A party seeking injunctive relief has the burden
of alleging and proving irreparable harm and lack of
an adequate remedy at law. . . . A prayer for injunctive
relief is addressed to the sound discretion of the court
and the court’s ruling can be reviewed only for the
purpose of determining whether the decision was based
on an erroneous statement of law or an abuse of discre-
tion. . . . Therefore, unless the trial court has abused
its discretion . . . the trial court’s decision must
stand.” (Internal quotation marks omitted.) Commis-
stoner of Correction v. Coleman, 303 Conn. 800, 810,
38 A.3d 84 (2012), cert. denied sub nom. Coleman v.
Arnone, 568 U.S. 1235, 133 S. Ct. 1593, 185 L. Ed. 2d
589 (2013). “How a court balances the equities is discre-
tionary but if, in balancing those equities, a trial court
draws conclusions of law, our review is plenary.” (Inter-
nal quotation marks omitted.) New Breed Logistics,
Inc. v. CT INDY NH TT, LLC, 129 Conn. App. 563, 571,
19 A.3d 1275 (2011).

A

We first address whether the plaintiff properly
pleaded the requisite allegations of irreparable harm
and lack of an adequate remedy at law necessary to
warrant a permanent injunction. “[Plarties are bound
by their pleadings. . . . Construction of pleadings is a
question of law. Our review of a trial court’s interpreta-
tion of the pleadings therefore is plenary.” (Citation
omitted; internal quotation marks omitted.) Id., 573.
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“The purpose of the complaint is to limit the issues
to be decided at the trial of a case and is calculated to
prevent surprise. . . . A complaint should fairly put
the defendant on notice of the claims against him. . . .
The modern trend, which is followed in Connecticut,
is to construe pleadings broadly and realistically, rather
than narrowly and technically. . . . Although essential
allegations may not be supplied by conjecture or remote
implication . . . the complaint must be read in its
entirety in such a way as to give effect to the pleading
with reference to the general theory upon which it pro-
ceeded, and do substantial justice between the parties.
. . . As long as the pleadings provide sufficient notice
of the facts claimed and the issues to be tried and do
not surprise or prejudice the opposing party, we will
not conclude that the complaint is insufficient to allow
recovery. . . . Whether a complaint gives sufficient
notice is determined in each case with reference to the
character of the wrong complained of and the underly-
ing purpose of the rule which is to prevent surprise
upon the defendant.” (Internal quotation marks omit-
ted.) Prime Locations of CT, LLC'v. Rocky Hill Develop-
ment, LLC, 167 Conn. App. 786, 802-803, 145 A.3d 317,
cert. denied, 323 Conn. 935, 150 A.3d 686 (2016).

It is true, as the defendant argues, that the plaintiff
never explicitly alleged in her complaint that she has
suffered an irreparable harm or that she lacks an ade-
quate remedy at law. There can, however, be no serious
claim of surprise or prejudice by the defendant for the
lack of these terms. Despite the absence of this precise
language, the plaintiff explicitly sought a permanent
injunction in her prayer for relief, and her complaint
sufficiently gave the defendant notice of the basis upon
which she sought an injunction. The plaintiff clearly
alleged that the defendant has consistently, through a
variety of means, impeded her ability to use the com-
mon driveway to access 95 Rocky Hill Road. The com-
plaint further explains that the plaintiff asserts her right
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to use that common driveway on the basis of the parties’
separation agreement. Therefore, the defendant cannot
claim that he did not have sufficient notice of the fact-
ual basis of the plaintiff’s claims. Indeed, his claim is
entirely premised on a legal technicality, rather than a
claim of prejudice or lack of notice. We thus conclude
that the complaint provided adequate notice of the
plaintiff’s claim for a permanent injunction.

B

We next address whether, during the course of the
trial, the plaintiff established that, without a perma-
nent injunction, she would suffer irreparable harm and
lacked an adequate remedy at law.

The following additional facts and procedural history
are relevant to this claim. As the court rightly summa-
rized, the core “issue dividing the parties at present is
. . . [i]f, as the defendant maintains, he has fulfilled
the obligation he assumed [under the separation agree-
ment] to build a driveway ‘similar’ to that which served
both parcels historically, he is entitled to be free of the
plaintiff’s passage over the west branch. If he has not,
as [the plaintiff] maintains, then by virtue of [the separa-
tion agreement] she has a continuing right to the use
of that portion of the path until he does what he prom-
ised her he would do.” Reflecting this dispute of termi-
nology, the court, in its memorandum of decision,
addressed in great depth the legal significance of the
term “similar” as used in the separation agreement.

The court explained that “Webster’s Third New Inter-
national Dictionary defines ‘similar’ as ‘1: having charac-
teristics in common . . . [or] 2: alike in substance or
essentials . . . .”” The court further analyzed the word
“similar,” stating that it “is generally interpreted to
mean that one thing has a resemblance in many
respects, nearly corresponds, is somewhat alike, or has
a general likeness to some other thing . . . . Certainly
the word similar has no meaning so fixed that a court,
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reading the contract in the light of its subject matter
and the surrounding circumstances, may not give to
the phrase such reasonable construction as will fairly
effectuate the intent of the parties. Leo Foundation,
Inc. v. Kiernan, 5 Conn. Cir. 11, 15-16, 240 A.2d 218
(1967).” (Citation omitted; internal quotation marks
omitted.) The trial court noted that “[t]his observation
comports well with the black letter rule that ‘a contract
is considered as a whole so as to give effect to all its
provisions without narrowly concentrating [on] some
clause or language taken out of context.” Gold v. Row-
land, 325 Conn. 146, 160, 156 A.3d 477 (2017).”

Thereafter, the court analyzed the various charac-
teristics of the east branch to determine whether, as
required by the separation agreement, a similar drive-
way existed on the east branch. First, the court
addressed the physical qualities of the east branch of
the OCP. The court recognized that, prior to the filing
of this action, the “defendant spent more than $10,000
in construction of the east branch. This investment pro-
duced a serviceable means of allowing vehicular pas-
sage between Route 171 and . . . 95 Rocky Hill Road.”
Although the plaintiff claimed that the east branch is
steep, the court concluded that “[n]othing the defendant
did adversely altered the topographical features of
the landscape so as to create this grade, and her con-
tract with him cannot fairly be read to require that he
undertake a massive land moving project to accom-
modate her desires.” The plaintiff also claimed that the
east branch was overgrown with brush, but the court
held that, under the terms of the separation agreement,
it was the plaintiff’s responsibility to maintain the
east branch.

The court next analyzed the title history of the OCP
to determine whether the plaintiff currently has market-
able title to the east branch. Drawing on the testimony
from the plaintiff’s expert witness, Gerald Stefon, the
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court presented the following legal and factual analysis.
At the time Cyrille Syriac acquired the west branch
properties, “[a]ccording to Stefon . . . the grantors
of [prior] instruments no longer possessed any trans-
ferrable rights to the east branch. Such rights as Buell
earlier possessed had been conveyed away in the deeds
he delivered to the east branch grantees. Stefon based
this claim upon a rule of construction of deeds where
highways are utilized as a bound, to the effect that when
a highway forms such a bound, a conveyance ‘to the
highway’ includes transfer of title to the center of the
highway.

“The premise that a transfer of land bounded by
a highway confers ownership to the middle thereof
is well established in Connecticut law. Support for it
appears as early as in the case of Peck v. Smith, 1
Conn. 103 [106] (1814), wherein . . . the court queried
‘[suppose] the lord of the manor should sell his land
lying on the east side of the highway to A., bounding
him on the highway west, and should sell the land lying
on the west side of the highway to B., bounding him
on the highway east. Has the lord of the manor any
interest in the highway after this sale?’ It answered that
question in the negative, declaring that the purchasers
on each side of the highway ‘own each to the center of
the road. . . ." Antenucct v. Hartford Roman Catholic
Diocesan Corp., 142 Conn. 349, 355, [114 A.2d 216]
(1955), is a modern case holding that ‘(ajn abutting
owner is presumed under the law of this state, no evi-
dence having been offered to the contrary, to own the
fee of the land to the center of the highway.’ The Appel-
late Court cited Antenucci in Mierzejewski v. Lanert,
130 Conn. App. 306, [309, 23 A.3d 82, cert. denied, 302
Conn. 932, 28 A.3d 344] (2011), an even more recent
case holding that a deed describing a tract as bounded
‘(s]Joutherly by [the] highway conveyed to the center
of that highway due to a ‘common-law presumption
that landowners whose property abuts a public high-
way own to the middle of the highway after the high-



Page 44A CONNECTICUT LAW JOURNAL March 3, 2020

196 MARCH, 2020 196 Conn. App. 183

Morton v. Syriac

way is discontinued or abandoned . . . .’ Id., 318.
The defendant offered no evidence to overcome that
presumption, nor any evidence refuting Stefon’s discus-
sion of the various items in each of the chains of title
he examined. Instead, he confined his response to a
challenge to Stefon’s resort to a rule of interpretation
that has repeatedly and continuously been recognized
by our appellate courts as a part of this state’s real
property jurisprudence.”

The trial court thereafter explained that “[t]he legisla-
ture has enacted a bright line test for marketability in
the form of General Statutes § 47-33c, which provides
that only a ‘person having the legal capacity to own
land in this state, who has an unbroken chain of title
to any interest in land for forty years or more, shall
be deemed to have a marketable record title to that
interest . . . .’ (Emphasis added.) Because the root of
the plaintiff’s title is found in a 1986 intra-familial deed,
she does not yet and may never possess any ‘market-
able’ title to the eastern branch. At the time of his con-
veyance to her, [the defendant] was aware of the Gros-
jean and Petrone/Roy claims; [the plaintiff] was not.
As a result of those claims, she is left with a house lot
that has no marketable access route to the east. Indeed,
even in 2011, Grosjean stated to the Woodstock Building
Inspector that ‘he did not give any permission for this
road to be installed,” and that there had been ‘much
controversy on who owns this abandoned road.’ In 2015,
after she listed the property for sale and entered into
a purchase and sale agreement containing a market-
able title contingency clause, the buyer’s attorney
refused to issue a title insurance policy given the status
of access over the east branch. In light of the land
records and the circumstances known to [the defen-
dant] when he transferred [95 Rocky Hill Road] to her,
‘a real and substantial probability of litigation’ over the
east branch cannot be overlooked. . . .
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“To construe the parties’ use of the word ‘similar’ as
constrained to the physical aspects of the two drive-
ways, and not encompassing her ability to market her
home, or, for that matter, to even get to it other than
by helicopter, would deprive her of the benefit of a bar-
gain she entered into in good faith. Absent legal access,
the value of [95 Rocky Hill Road] obviously declines
to near zero. As Fellows v. Martin, 217 Conn. 57, [65,
584 A.2d 458] (1991) informs us, ‘equity abhors . . . a
forfeiture,” and acceptance of the defendant’s argu-
ments here would yield just such an abhorrent result.
Avoidance of such a result is an especially pertinent
concern when the only likely beneficiary of her loss
would be the defendant himself, positioned, as he is,
to acquire her property rights for whatever she will take
and then provide [95 Rocky Hill Road] with necessary
access over the west branch.

“[IIn light of all the foregoing, the plaintiff has sus-
tained her burden of proving that the terms of the 2010
[separation] agreement and court order remain substan-
tially unsatisfied. The intent expressed in those docu-
ments remains unfulfilled, and the family court’s final
order granting the plaintiff the right to continue to use
the west branch remains fully appropriate.”

Following this discussion, the court further con-
cluded that “[t]here is undoubtedly substantial likeli-
hood here that in the absence of judicial intervention
the plaintiff stands to lose a valuable asset. To prevent
that result requires a fairly minimum burden being
placed upon the defendant, requiring that he not inter-
fere with the use of her easement over the west branch.
Hers is a single-family residence generating little traffic,
over a path he himself already uses for his own home
and must maintain whether or not the plaintiff shares
in its use. The defendant tolerated the burden of use
of that easement for over two decades, first by his
brother and then by tenants occupying [95 Rocky Hill
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Road] between 2005 and 2010; only now that his ex-
spouse demands the same right has he dug in his heels
and said no. The court is also mindful both that he had
superior knowledge of the potential roadblocks to use
of the east branch when he negotiated that the plain-
tiff would use that route as her sole means of access,
and that should she fail in achieving her goal here he
is uniquely poised to take advantage of her predicament
and reacquire possession of [95 Rocky Hill Road] at a
fire-sale price.”

Our examination of the record and briefs and our
consideration of the arguments of the parties on this
claim persuades us that the trial court correctly deter-
mined that a permanent injunction was warranted.
Because the quoted portion of the court’s memorandum
of decision fully addresses the defendant’s claim, we
adopt it as the proper statement of the facts and applica-
ble law on this issue. It would serve no useful purpose
to repeat the discussion contained therein. See, e.g.,
Woodruff v. Hemingway, 297 Conn. 317, 321, 2 A.3d
857 (2010); Samakaab v. Dept. of Social Services, 178
Conn. App. 52, 54, 173 A.3d 1004 (2017).

I

The defendant next claims that the court improperly
allowed the plaintiff to modify the separation agreement
previously stipulated to by the parties and incorporated
into the judgment of dissolution. The plaintiff, however,
responds that the court was not modifying the judgment
but, rather, was merely effectuating the separation
agreement. We agree with the plaintiff.

“[OJur courts have no inherent power to transfer
property from one spouse to another in a marital disso-
lution proceeding. . . . Instead, that power rests upon
an enabling statute, General Statutes § 46b-81 (a), which
provides in relevant part: At the time of entering a
decree . . . dissolving a marriage . . . the Superior
Court may assign to either spouse all or any part of the
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estate of the other spouse. . . . Critically, under § 46b-
81 (a), the court does not retain continuing jurisdiction
over any portion of the judgment that constitutes an
assignment of property. . . . The court’s authority to
distribute the . . . property of the parties must be
exercised, if at all, at the time that it renders judgment
dissolving the marriage. Therefore, a property division
order generally cannot be modified by the trial court
after the dissolution decree is entered, subject only to
being opened within four months from the date the
judgment is rendered under General Statutes § 52-
212a. . . .

“Although the court does not have the authority to
modify a property assignment, a court, after distributing
property . . . does have the authority to issue post-
judgment orders effectuating its judgment. . . . This
court has explained the difference between postjudg-
ment orders that modify a judgment rather than effec-
tuate it. A modification is [a] change; an alteration or
amendment which introduces new elements into the
details, or cancels some of them, but leaves the general
purpose and effect of the subject-matter intact. . . . In
contrast, an order effectuating an existing judgment
allows the court to protect the integrity of its original
ruling by ensuring the parties’ timely compliance there-
with.” (Citations omitted; internal quotation marks
omitted.) Richman v. Wallman, 172 Conn. App. 616,
620-21, 161 A.3d 666 (2017).

In the present appeal, the defendant claims that the
court modified the dissolution judgment because he,
allegedly, has complied with the terms of the separation
agreement and, thus, by granting an injunction, the
court has modified the judgment to grant the plaintiff
additional rights to the defendant’s property. As we set
forth in part I B of this opinion, however, the defendant
has not, in fact, complied with the separation agree-
ment. Instead, the court concluded, and we affirm, that
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he has yet to provide a similar driveway to the plain-
tiff. Thereafter, in accordance with the terms of the
separation agreement, the court determined that the
plaintiff continues to have a right to access her prop-
erty by crossing the defendant’s property until the
defendant satisfies his obligations under the agreement.
In essence, the court’s entire analysis and rulings were
necessary to effectuate the terms of the separation
agreement; therefore, it did not modify the dissolu-
tion judgment.

I

The defendant next claims that, in her pleadings, the
plaintiff made multiple judicial admissions and the
court erred by not prohibiting her from presenting evi-
dence that contradicted these admissions. Specifically,
the defendant claims that the plaintiff admitted that she
had “fee title” to the east branch of the OCP and that the
defendant had complied with the separation agreement.
We disagree.

“Normally, a court’s determination of whether a
particular statement made by a party in litigation is a
judicial admission involves a factual determination.
. . . In this case, however, the court’s determination
involved an interpretation of the pleadings. The inter-
pretation of pleadings is always a question of law for
the court. . . . In such a circumstance, our review is
plenary. . . .

“Judicial admissions are voluntary and knowing con-
cessions of fact by a party or a party’s attorney
occurring during judicial proceedings. . . . They
excuse the other party from the necessity of presenting
evidence on the fact admitted and are conclusive on
the party making them. . . . Factual allegations con-
tained in pleadings upon which the case is tried are
considered judicial admissions and hence irrefutable
as long as they remain in the case. . . . An admission
in pleading dispenses with proof, and is equivalent to
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proof. . . . A party is bound by a judicial admission
unless the court, in the exercise of a reasonable discre-
tion, allows the admission to be withdrawn, explained
or modified.” (Citations omitted; internal quotation
marks omitted.) Mamudovsk: v. BIC Corp., 78 Conn.
App. 715, 727-28, 829 A.2d 47 (2003), appeal dismissed,
271 Conn. 297, 857 A.2d 328 (2004).

Upon a careful reading of the defendant’s brief, we
can ascertain, at most, two admissions that the defen-
dant claims were dispositive.! In her complaint, the
plaintiff alleges that she “is the owner of fee title . . .
to the property at 95 Rocky Hill Road . . . more partic-
ularly described in exhibit A.” Exhibit A is a copy of
the quitclaim deed that transferred 95 Rocky Hill Road
to the plaintiff. Included with this quitclaim deed is a
description of the property deeded to the plaintiff,
which includes both 95 Rocky Hill Road and “any rights
the Mortgagor may have in and to a certain parcel of
land running easterly from the above described prem-
ises to Connecticut Highway Route 171, formerly
known as the [OCP] . . . .” We presume that the defen-
dant is claiming that the plaintiff, by incorporating
exhibit A into her pleadings, admitted to owning the
east branch of the OCP in “fee title.” Otherwise, the
argument would be nonsensical, because the plaintiff
did not contest her ownership to 95 Rocky Hill Road.
Second, the defendant alleged, in his counterclaim, that
the separation agreement provided that he would con-
struct a “similar” driveway and that he “constructed
said driveway by June, 2010 . . . .” In her reply to the
defendant’s counterclaims, the plaintiff admitted these
allegations “to the extent [the driveway] was con-
structed . . . .”

The defendant overstates the import of the plaintiff’'s
pleadings. “Fee title” is a word of little legal signi-

! We note that the defendant’s brief does not specifically identify the
judicial admissions that he claims are binding on the plaintiff.
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ficance. It does not appear in prominent legal dict-
ionaries. Instead, “fee title” appears to be an inartful
description of fee simple ownership, a term that merely
reflects ownership of “a whole or unlimited estate.”
Frank Towers Corp. v. Laviana, 140 Conn. 45, 52, 97
A.2d 567 (1953). The evidence considered by the trial
court, however, addressed whether the plaintiff has
marketable title to the property. It is well settled that
“marketable title is one that can be sold at a fair price
to a reasonable purchaser or mortgaged to a person of
reasonable prudence as a security for the loan of money.
. . . To render a title unmarketable, the defect must
present a real and substantial probability of litigation
or loss.” (Citations omitted; internal quotation marks
omitted.) Id., 52-53. The mere fact that the plaintiff
admitted fee simple ownership of 95 Rocky Hill Road
has no bearing on the marketability of the property.
Similarly, the plaintiff’s admission that a driveway was
constructed across the east branch is not conclusive
of whether the driveway was “similar” pursuant to the
terms of the separation agreement. These admissions
were not dispositive of the marketability of 95 Rocky
Hill Road or the similar characteristics of the driveway
constructed on the east branch. Therefore, the court did
not err by admitting evidence concerning these issues.

1\Y

Lastly, the defendant claims that the court, Cole-Chu,
J., wrongly denied his motion to disqualify Judge
Boland without a hearing. We disagree.

We first set forth the relevant standard of review.
“Pursuant to our rules of practice; see Practice Book
§ 1-22; a judge should disqualify himself from acting in
a matter if it is required by rule 2.11 of the Code of
Judicial Conduct, which provides in relevant part that
[a] judge shall disqualify himself . . . in any proceed-
ing in which the judge’s impartiality might reason-
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ably be questioned . . . . In applying this rule,
[t]he reasonableness standard is an objective one. Thus,
the question is not only whether the particular judge
is, in fact, impartial but whether a reasonable person
would question the judge’s impartiality on the basis of
all the circumstances. . . . Moreover, it is well estab-
lished that [e]ven in the absence of actual bias, a judge
must disqualify himself in any proceeding in which his
impartiality might reasonably be questioned, because
the appearance and the existence of impartiality are
both essential elements of a fair exercise of judicial
authority. . . . Nevertheless, because the law pre-
sumes that duly elected or appointed judges, consist-
ent with their oaths of office, will perform their duties
impartially . . . and that they are able to put aside
personal impressions regarding a party . . . the bur-
den rests with the party urging disqualification to show
that it is warranted. . . . A trial court’s ruling on a
motion for disqualification is reviewed for abuse of
discretion. . . . In determining whether there has been
an abuse of discretion, every reasonable presumption
should be given in favor of the correctness of the court’s
ruling. . . . Reversal is required only where an abuse
of discretion is manifest or where injustice appears to
have been done.” (Citation omitted; internal quotation
marks omitted.) Hoffkins v. Hart-D’Amato, 187 Conn.
App. 227, 231-32, 201 A.3d 1053 (2019).

The following additional facts and procedural history
are relevant to this claim. On June 9, 2017, Judge Boland
issued his memorandum of decision, which granted the
plaintiff a permanent injunction. A little more than two
months later, on August 17, 2017, the defendant filed a
motion to disqualify Judge Boland. In his motion and
accompanying affidavit, the defendant alleged that
Judge Boland should be disqualified and a new trial
should be granted for two reasons: first, Judge Boland
presided as the sentencing judge in a criminal trial in
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which the defendant was charged with breaking into
the plaintiff’'s residence, 95 Rocky Hill Road, and the
plaintiff attempted to offer testimony and evidence in
support of the charges; and second, the plaintiff’s trial
counsel, Kimberly McGee, worked as the “chief deputy
clerk” at the New London courthouse during the same
time that Judge Boland was assigned there in 2011. The
defendant further alleged that he was unaware of either
of the disqualifying factors until after the judgment was
rendered.

On September 18, 2017, Judge Boland held a hearing
on the defendant’s motion to disqualify. Judge Boland
explained that he did “not intend to decide the motion
to disqualify” and that, instead, he was going to “refer
it to Judge Cole-Chu.” During this hearing, Judge Boland
clarified that the only time he served in the New London
courthouse was when he presided over a criminal trial
for four to five weeks that he believed spanned from
2010 to 2011. As the defendant claimed, Judge Boland
recalled that McGee was the deputy civil clerk for the
New London courthouse in 2011, but there was a sepa-
rate deputy clerk for criminal matters. Judge Boland
could recall no significant interaction with McGee and,
at most, may have spoken to her briefly in the hallway
once. At the conclusion of this hearing, Judge Boland
referred the motion to Judge Cole-Chu.

In an order dated October 3, 2017, the court, Cole-
Chu, J., denied the defendant’s motions to disqualify
Judge Boland and to open the judgment. In that order,
the court concluded that “the defendant has presented
no sufficient evidence that Judge Boland’s impartial-
ity might reasonably be questioned, or even that Judge
Boland should, under the circumstances, have disclosed
(a) that he served in a judicial district in which the
plaintiff’s counsel was a deputy chief clerk, or (b) that
he presided over a criminal case in which the defendant
in this case was the defendant.” The court further con-
cluded that, in regard to the defendant’s prior criminal
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trial, the defendant waived his claim to disqualify Judge
Boland by his pretrial silence.

We begin by noting that the court correctly deter-
mined that the defendant waived his claim that Judge
Boland should be disqualified on the basis of his con-
nection to the defendant’s criminal trial. “It is well set-
tled that, in both civil and criminal cases, the failure to
raise the issue of [judicial] disqualification either before
or during the trial, can be construed as the functional
equivalent of consent in open court . . . . This is
because we will not permit parties to anticipate a favor-
able decision, reserving a right to impeach it or set
it aside if it happens to be against them, for a cause
which was well known to them before or during the
trial. We have repeatedly indicated our disfavor with
the failure, whether because of a mistake of law, inatten-
tion or design, to object to errors occurring in the course
of a trial until it is too late for them to be corrected,
and thereafter, if the outcome of the trial proves unsatis-
factory, with the assignment of such errors as grounds
of appeal. . . . Thus, to consent in open court, the
parties must know or have reason to know of the judge’s
participation in the trial proceedings and the facts that
require the judge to disqualify himself, but, nonethe-
less, fail to object in a timely manner.” (Citations omit-
ted; emphasis in original; internal quotation marks omit-
ted.) Ajadi v. Commissioner of Correction, 280 Conn.
514, 530, 911 A.2d 712 (2006). As a defendant in the
criminal proceeding before Judge Boland, the defen-
dant certainly had cause to know of his own prior inter-
actions with Judge Boland. Therefore, by not objecting
until after Judge Boland issued a decision adverse to
the defendant’s interests, the defendant consented to
whatever impropriety, if any, existed as a result of those
interactions and waived his right to challenge Judge
Boland’s decision on this basis.

Next, we conclude that the court did not abuse its
discretion when it denied the defendant’s motion to
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disqualify Judge Boland for his alleged prior interac-
tions with McGee.? On appeal, the defendant claims
that the court abused its discretion for two reasons:
first, the court did not conduct a hearing on the motion
for disqualification and, second, an objective observer
would have concluded, on the basis of his prior con-
nection to McGee, that Judge Boland could not have
remained impartial.

“In order to require an evidentiary hearing before
another judge on a motion for disqualification, the party
asserting bias of the trial judge must state facts on the
record which, if true, give fair support to his claim. If
those facts, taken as true, give that fair support, the
party is entitled to an evidentiary hearing on those facts
before another judge.” (Internal quotation marks omit-
ted.) Rozbicki v. Gisselbrecht, 152 Conn. App. 840, 852,
100 A.3d 909 (2014), cert. denied, 315 Conn. 922, 108
A.3d 1123 (2015).

After a careful review of the record, we conclude
that the defendant’s two claims must fail for the same
reason: the defendant offered insufficient evidence to
support the disqualification of Judge Boland. The only
evidence offered in support of the defendant’s motion
was that, for a very brief window of time, Judge Boland
and McGee had worked in the same building. Any inter-
action between Judge Boland and McGee during this
short period occurred more than six years before the
present case was decided. The defendant did not offer
any further evidence to support his claim that Judge
Boland’s impartiality was compromised by a single
workplace interaction. Moreover, as Judge Boland clari-
fied, McGee worked as a deputy chief clerk for civil
matters whereas Judge Boland was assigned to a crimi-
nal trial in the same courthouse; consequently, the two

®We note that, unlike the defendant’s other claim of impropriety, the
defendant did not have reason to know of McGee’s prior employment as
the deputy civil clerk for the New London courthouse. Thus, he did not
consent to this alleged issue by not raising McGee’s connection to Judge
Boland until after trial.
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would have had little interaction during that brief period
of time. In the absence of further allegations to substan-
tiate the defendant’s claim, there was no “fair support”
to his claims that would have entitled him to a hear-
ing. See id. Therefore, the court did not err by denying
him a hearing before another judge nor did it abuse its
discretion by denying his motion to disqualify Judge
Boland.

The judgment is affirmed.

In this opinion the other judges concurred.

WENDY YOUNG v. HARTFORD HOSPITAL
(AC 41997)

Moll, Devlin and Beach, Js.
Syllabus

The plaintiff brought an action to recover damages for injuries she sustained
while undergoing a surgical procedure at the defendant hospital when
the camera to a robotic surgical system being used to assist in the
procedure allegedly fell on her. The plaintiff claimed that the defendant’s
negligence regarding the use and placement of the camera created,
inter alia, a dangerous condition. Thereafter, the trial court granted the
defendant’s motion to dismiss the action on the ground that the plaintiff
failed to provide a certificate of good faith and opinion pursuant to the
medical malpractice statute (§ 52-190a). On appeal, the plaintiff claimed
that the trial court erred in determining that her complaint sounded only
in medical malpractice and, therefore, erred in dismissing her complaint.
Held that the trial court erred in dismissing the plaintiff’s complaint for
failing to comply with § 52-190a, as a reading of the complaint as drafted
did not necessarily foreclose the possibility that her injuries were caused
by ordinary negligence not involving the exercise of medical judgment
and, therefore, would not require a certificate of good faith; although
the defendant had been sued in its capacity as a health care provider,
and the alleged negligence arose out of a medical professional-patient
relationship, the factual scenario alleged in the complaint did not detail
the precise circumstances claimed to have resulted in injury, and
although this court did not express any opinion as to the whether the
plaintiff’s claims will be barred by the failure to file a certificate pursuant
to § 52-190a, in light of the court’s duty to construe the allegations in
the light most favorable to the pleader, some of the allegations might
support a conclusion of ordinary negligence and some might support
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medical malpractice, as a reasonable reading of the complaint as drafted
left little guidance as to the precise circumstances claimed to have
resulted in injury.

(One judge dissenting)

Argued October 22, 2019—officially released March 3, 2020
Procedural History

Action to recover damages for, inter alia, the defen-
dant’s alleged negligence, brought to the Superior Court
in the judicial district of Hartford, where the trial court,
Swienton, J., granted the defendant’s motion to dismiss
and rendered judgment thereon, from which the plain-
tiff appealed to this court. Reversed; further proceed-
ings.

Stephen R. Bellis, for the appellant (plaintiff).

Stuart Johnson, with whom, on the brief, were
Michael R. McPherson and Andrew S. Wildstein, for
the appellee (defendant).

Opinion

BEACH, J. The plaintiff, Wendy Young, appeals from
the trial court’s judgment dismissing her complaint
against the defendant, Hartford Hospital, for her failure
to provide a certificate of good faith pursuant to Gene-
ral Statutes § 52-190a. The plaintiff claims that the trial
court erred in determining that her complaint sounded
only in medical malpractice and, consequently, dismiss-
ing her complaint for failure to file an accompanying
certificate of good faith as required for medical malprac-
tice claims by § 52-190a. We agree.

The following facts, as pleaded by the plaintiff in her
complaint, and procedural history are relevant to our
discussion. The complaint alleged that “[o]n . . . May
11, 2016 . . . the defendant was in possession and con-
trol of a robotic surgical system that it uses to assist
in performing hysterectomies. . . . On said date, the
plaintiff . . . was a business invitee who had robotic
hysterectomy surgery performed by Catherine C. Grazi-
ani [a physician] . . . . On May 12, 2016, the plaintiff
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experienced extreme pain on her left side with a black
and blue [bruise] getting worse each day. . . . On May
16, 2016, the plaintiff contacted . . . Graziani’s office
because the left side of her torso was black and painful.
. . . On May 17, 2016, the plaintiff saw . . . Graziani
and was admitted to the emergency department for a
CT scan. The plaintiff was put on morphine. . . . On
June 10, 2016, the plaintiff was still bruised, swollen
and in pain and, at an office visit with . . . Graziani,
the plaintiff was told that the robotic camera fell on
the plaintiff’s left side. . . . Graziani had advised the
defendant’s employees in charge of the medical equip-
ment, but the plaintiff was never told of said incident.”
The plaintiff instituted an action against the defendant,
alleging that its negligence “created a dangerous condi-
tion by:

“a. allowing defective robotic equipment to be used
in assisting with a surgical procedure;

“b. failing to inspect the robotic equipment prior to
its use on the plaintiff;

“c. failing to properly secure the camera so that it
does not fall on patients;

“d. failing to properly train its medical equipment
personnel to recognize that the camera was not secure
and could fall on patients;

“e. operating the robot in such a manner to cause
the camera to fall;

“f. failing to notify the plaintiff that the camera fell
on her;

“g. failing to warn the plaintiff that the camera could
fall on her.”

The complaint further alleged, that as a result of the
defendant’s negligence, the plaintiff sustained injury.
The plaintiff did not attach a certificate of good faith
to her complaint.
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On June 7, 2018, the defendant moved to dismiss
the complaint on the ground that the trial court lacked
personal jurisdiction. The defendant argued that the
plaintiff had alleged a medical malpractice action,
which, pursuant to § 52-190a, required her to include
with her complaint a certificate of good faith based on
the opinion of a similar health care provider, and her
failure to do so deprived the court of personal jurisdic-
tion over it. The plaintiff filed a memorandum in opposi-
tion to the defendant’s motion, and the defendant filed
a reply to the plaintiff’'s opposition. On August 8, 2018,
the trial court granted the defendant’s motion to dismiss
the complaint. This appeal followed.

The standard for reviewing a court’s ruling on a
motion to dismiss pursuant to Practice Book § 10-30
(a) (2) is well settled. “A motion to dismiss tests, inter
alia, whether, on the face of the record, the court is
without jurisdiction. . . . [O]ur review of the court’s
ultimate legal conclusion and resulting [determina-
tion] of the motion to dismiss will be de novo.” (Internal
quotation marks omitted.) Bennett v. New Milford
Hospital, Inc., 300 Conn. 1, 10-11, 12 A.3d 865 (2011).
“Our Supreme Court has held that the failure of a plain-
tiff to comply with the statutory requirements of § 52-
190a (a) results in a defect in process that implicates
the personal jurisdiction of the court. . . . Thus, where
such a failure is the stated basis for the granting a
motion to dismiss, our review is plenary. . . . Further,
to the extent that our review requires us to construe
the nature of the cause of action alleged in the com-
plaint, we note that [t]he interpretation of pleadings is
always a question of law for the court . . . . Our
review of the trial court’s interpretation of the plead-
ings therefore is plenary.” (Citations omitted; internal
quotation marks omitted.) Nichols v. Milford Pediatric
Group, P.C., 141 Conn. App. 707, 710-11, 64 A.3d 770
(2013).
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“When a motion to dismiss for lack of personal juris-
diction raises a factual question which is not determin-
able from the face of the record, the burden of proof
is on the plaintiff to present evidence which will estab-
lish jurisdiction. . . . In order to sustain the plaintiff’s
burden, due process requires that a trial-like hearing be
held, in which she has an opportunity to present evi-
dence and to cross-examine adverse witnesses . . . .”
(Citations omitted; internal quotation marks omitted.)
Kenny v. Banks, 289 Conn. 529, 533, 958 A.2d 750 (2008).

On appeal, the plaintiff claims that she did not need
to comply with the requirements set forth in § 52-190a
(a) because the statute did not apply to her claim. If
§ 52-190a (a) does apply, subsection (c) provides that
“[t]he failure to obtain and file the written opinion
required by subsection (a) . . . shall be grounds for
the dismissal of the action.”

Section 52-190a (a) provides in relevant part: “No
civil action . . . shall be filed to recover damages
resulting from personal injury . . . in which it is
alleged that such injury . . . resulted from the negli-
gence of a health care provider, unless the . . . party
filing the action . . . has made a reasonable inquiry as
permitted by the circumstances to determine that there
are grounds for a good faith belief that there has been
negligence in the care or treatment of the claimant. The
complaint . . . shall contain a certificate of the . . .
party filing the action . . . that such reasonable inquiry
gave rise to a good faith belief that grounds exist for
an action against each named defendant . . . . To
show the existence of such good faith, the claimant
. . . shall obtain a written and signed opinion of a simi-
lar health care provider . . . that there appears to be
evidence of medical negligence and includes a detailed
basis for the formation of such opinion.”

According to its plain language, the provision applies
only when two criteria are met: the defendant must
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be a health care provider, and the claim must be one
of medical malpractice and not another type of claim,
such as ordinary negligence. Although “health care
provider” is not defined in § 52-190a, we note that
General Statutes § 52-184b (a) defines the term, for the
purpose of that section, as “any person, corporation,
facility or institution licensed by this state to provide
health care or professional services, or an officer,
employee or agent thereof acting in the course and
scope of his employment.” General Statutes § 19a-490
(b) defines a hospital as “an establishment for the lodg-
ing, care and treatment of persons suffering from dis-
ease or other abnormal physical or mental conditions
. . . .” We agree with the trial court’s conclusion that
the defendant is a health care provider for purposes of
§ 52-190a. The critical determination, then, is whether
the trial court correctly determined that, as pleaded,
the plaintiff’s complaint sounded only in medical mal-
practice.

This court, in Trimel v. Lawrence & Memorial Hospi-
tal Rehabilitation Center, 61 Conn. App. 353, 764 A.2d
203, appeal dismissed, 2568 Conn. 711, 784 A.2d 889
(2001), established a three part test for determining
whether allegations sound in medical malpractice. “The
classification of a negligence claim as either medical
malpractice or ordinary negligence requires a court to
review closely the circumstances under which the
alleged negligence occurred. [P]rofessional negligence
or malpractice . . . [is] defined as the failure of one
rendering professional services to exercise that degree
of skill and learning commonly applied under all the
circumstances in the community by the average prudent
reputable member of the profession with the result of
injury, loss, or damage to the recipient of those services.

. Furthermore, malpractice presupposes some
improper conduct in the treatment or operative skill
[or] . . . the failure to exercise requisite medical skill

. From those definitions, we conclude that the
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relevant considerations in determining whether a claim
sounds in medical malpractice are whether (1) the
defendants are sued in their capacities as medical pro-
fessionals, (2) the alleged negligence is of a specialized
medical nature that arises out of the medical profes-
sional-patient relationship and (3) the alleged negli-
gence is substantially related to medical diagnosis or
treatment and involved the exercise of medical judg-
ment.” (Citations omitted; emphasis omitted; internal
quotation marks omitted.) Id., 357-58.

The plaintiff challenges the trial court’s finding that
each of the three prongs of the Trimel test was satisfied.
First, she contends that the first prong of the Trimel
test is not met. She argues that she sued the defendant
in its capacity as a general place of business rather than
in its specific capacity as a health care provider. The
plaintiff posits that the fact that the alleged negligent
conduct occurred within a medical facility does not
automatically invoke the defendant’s status as a health
care provider for the purposes of § 52-190a. Citing Mult-
ari v. Yale New Haven Hospital, Inc., 145 Conn. App.
253, 75 A.3d 733 (2013), the plaintiff contends that “[t]he
fact that the defendant is a medical provider does not
preclude a finding that [the plaintiff’s] action sounds
in ordinary negligence.”

The defendant responds that the first prong is satis-
fied because it, in fact, is being sued in its capacity as
an institution providing medical care. It argued in its
memorandum of law in support of its motion to dismiss
that, because “this is not an instance where the type
of injury alleged and manner by which it occurred could
have occurred on any type of premises,” the defendant’s
specific status as amedical provider and not as a general
business owner was invoked. The trial court agreed
with the defendant and found that the first prong was
met, stating: “The allegations demonstrate that [the
defendant] is being sued in its capacity as a medical
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provider, as the negligence alleged of [the defendant]
—its employees, agents and servants—was during the
operation of the robotic camera during a medical
procedure and treatment of the plaintiff.” (Emphasis
omitted.)

We agree with the conclusions of the trial court.
The robotic camera that allegedly “fell” onto the plain-
tiff was inferentially integral to surgical equipment that
would not ordinarily be found in other business set-
tings. Had the plaintiff’s injuries occurred in circum-
stances not related to the alleged use of medical equip-
ment but common to generic business premises, it may
have been more appropriate to deem the defendant to
have been sued in the capacity of an owner of ordinary
business premises.

It is clear from the complaint that the plaintiff was
a patient of the defendant and was receiving treatment
at the time of the alleged negligence. The trial court
noted that “[t]he plaintiff was at [the defendant] for
the sole purpose of having a medical procedure.” Cf.
Multari v. Yale-New Haven Hospital, Inc., supra, 145
Conn. App. 253 (plaintiff, who was visitor, brought negli-
gence action against defendant hospital to recover for
injuries she sustained when she slipped and fell as she
exited hospital). In the present case, because the plain-
tiff was under the care of the defendant in its capacity
as a medical provider and suffered injuries while under
treatment, we conclude that the first prong of the T7i-
mel test was met.

In its memorandum of decision, the trial court com-
bined its analyses of the second and third prongs of
the Trimel test, suggesting, at least in this case, that
the two prongs rise or fall together. The court did not
analyze the elements within each prong independently.!

! We interpret the second prong to consist of two related but separate
elements, both of which must be met: (1) the alleged negligence is of a
specialized medical nature, and (2) the alleged negligence arises out of the
medical professional-patient relationship. Similarly, the third prong consists
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We recognize some overlap, but find the considerations
for evaluating some of the elements somewhat differ-
ent.

The plaintiff contends that the second prong is not
met. She argues that the alleged negligence is the defen-
dant’s failure, as an owner of business premises, to
keep those premises reasonably safe for invitees, and
is not negligence of a “specialized medical nature that
arises out of the medical professional-patient relation-
ship.” She states in her brief: “The gravamen of the
allegations in the complaint . . . do not allege neg-
ligence of a specialized medical nature. Equipment is
not supposed to fall on business invitees, any more
than a light fixture over the operating table is supposed
to break during an operation and fall on the patient.”

The defendant argues that both elements of the sec-
ond prong are met because the alleged negligence and
injury occurred while the plaintiff was the defendant’s
patient for the purpose of undergoing surgery. In sup-
port of its claim, the defendant cites to Nichols v. Mil-
ford Pediatric Group, P.C., supra, 141 Conn. App. 707,
and Votre v. County Obstetrics & Gynecology Group,
P.C., 113 Conn. App. 569, 966 A.2d 813, cert. denied,
292 Conn. 911, 973 A.2d 661 (2009).

In Nichols, the plaintiff similarly argued that he was
not required to comply with § 52-190a (a) because he
sought to recover on a theory of ordinary negligence
arising from the defendant’s failure adequately to hire,
to train, and to supervise the employee who collected
his blood sample, resulting in his fainting and suffering
multiple injuries. Nichols v. Milford Pediatric Group,
P.C., supra, 141 Conn. App. 711, 714. Specifically, he

of two related but separate elements, both of which must be met: (1) the
alleged negligence is substantially related to medical diagnosis or treatment,
and (2) the alleged negligence involved the exercise of medical judgment.
We consider each element separately.
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argued that collecting his blood sample was a “wholly
ministerial act,” and, therefore, the act that ultimately
led to his injuries was not of a specialized medical
nature. Id., 714. This court found that because the blood
collection was conducted as part of an overall medical
examination by the defendant, it was of a specialized
medical nature that arose out of a medical professional-
patient relationship. Id.

In Votre v. County Obstetrics & Gynecology Group,
P.C, supra, 113 Conn. App. 569, the plaintiff brought an
action against her physicians and their medical practice
for their failure to consult a certain high risk medical
group concerning her case and their failure to refer her
to that group regarding her pregnancy. Id., 573. This
court held that the claim arose “out of the professional-
patient relationship between the defendants and the
plaintiff, as the facts underlying the claim occurred
solely in the context of the defendants’ ongoing medical
treatment of the plaintiff. The claim is of a ‘specialized
medical nature’ because it directly involves the plain-
tiff’s medical condition: her high risk pregnancy.” Id.,
577.

In the present case, the trial court found that the sec-
ond prong was met, stating that it “cannot imagine a
scenario wherein the performance of surgery would
not entail . . . the establishment of a medical pro-
fessional-patient relationship.” (Emphasis in the origi-
nal.) We agree with the trial court insofar as it held
that the complaint alleged injury arising out of the med-
ical professional-patient relationship. Here, the injuries
allegedly resulted from an occurrence during the plain-
tiff’s surgery, and the performance of surgery inher-
ently involves the establishment of a medical profes-
sional-patient relationship. The court did not expressly
address the specialized medical nature element in con-
cluding that the second prong was met. It is not clear
to us that the injury necessarily was caused by negli-
gence of a “specialized medical nature,” or, relatedly,
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that the alleged negligence involved the exercise of
medical judgment.

The plaintiff argues that, although the injury in this
case occurred during her treatment, the negligent con-
duct that caused such injuries was not related to her
treatment because they were caused by equipment that
broke and fell onto her during the procedure. Although
the context was medical, she claims that the negligence
was not medical in nature.

In response, the defendant argues that the second
and third prongs are easily met because “the mechanism
of injury . . . was not a mere object on the premises
. . . [but, rather], it was a medical device instrumental
in providing medical treatment.” In support of its argu-
ment, the defendant cites to a federal case from Louisi-
ana, Moll v. Intuitive Surgical, Inc., United States Dis-
trict Court, Docket No. 13-6086 (EEF) (E.D. La. April
1, 2014). In its brief, the defendant contends that Moll
is highly instructive in analyzing whether the negligence
was “of a specialized nature substantially related to the
plaintiff’s medical treatment,” thereby combining one
element of the second prong with another of the third
prong. The defendant stated that, “[l]ike Moll, the gra-
vamen of the plaintiff’s claim here is that the hospital’s
clinicians should not have used the particular robo-
tic equipment and that they operated the same ‘in such
a manner to cause the camera to fall.” ” It cites Moll for
the proposition that “[w]hen the tort [being] alleged
relates to an injury caused by a m[a]lfunction in a medi-
cal device instrumental in providing medical services,
the case for classifying the associated negligence as

2 We consider together the issues of whether the alleged negligence was
of a “specialized medical nature” (part of the second prong) and whether
the negligence “involved the exercise of medical judgment” (part of the
third prong). See Trimel v. Lawrence & Memorial Hospital Rehabilitation
Center, supra, 61 Conn. App. 353.
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medical malpractice becomes stronger.” (Internal quo-
tation marks omitted.) Id., *4. The court in Moll found,
inter alia, that “the incident occurred during a surgical
procedure, which is clearly within the context of the
physician-patient relationship”; id.; and held that the
plaintiff had alleged claims of medical malpractice and,
thus, was required to comply with the applicable plead-
ing requirements. Id.,*5. Moll is not binding on this
court, of course, and there are also factual differences
between Moll and the present case.

In Moll, the plaintiff similarly underwent a robotic
assisted laparoscopic hysterectomy. According to the
plaintiff, the defendant healthcare provider, who pur-
chased the surgical system used during her surgery,
“breached its duty to furnish its hospital with rea-
sonably adequate surgical equipment . . . that [the
defendant] had custody . . . [guard] . . . and control
over the device and knew or should have known of [its]
unreasonably dangerous nature.” (Internal quotation
marks omitted.) Id., *1. As a consequence, she alleged
that “she suffered a left ureter cautery burn that pre-
vented a post-operative stent . . . [and] had to
undergo [a] ureteral re-implantation.” Id. The facts
relied on in Moll, then, are sufficiently specific to sup-
port the conclusion.

In the present case, the trial court concluded that
“the allegations of negligence are substantially related
to the medical treatment,” as “[t]he plaintiff was under-
going a hysterectomy when the camera fell on her,
causing the injuries she is alleging. It fell during the
medical procedure.” (Emphasis in original.)

The plaintiff argues that, even if the camera fell during
a medical procedure, the medical judgment require-
ment is still not met. In her brief, she asserts that “[t]he
accidental malfunction of the equipment . . . does not
involve the medical judgment of the medical profes-
sional, because it was caused by the malfunction of the
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equipment itself. The malfunction would not have been
avoided by the exercise of . . . Graziani’s medical
judgment, instead, it could have been avoided by the
defendant’s exercise of its duty to provide a reasonably
safe environment for its business invitees. It does not
require medical judgment to regularly check and main-
tain the facility and the equipment in it to avoid situa-
tions in which the equipment breaks and falls onto
patients.” The defendant argues, on the other hand, that
“whether and how to use the robot during surgery is a
question involving the exercise of medical judgment,
and cannot be determined by a lay jury without expert
testimony.” (Emphasis omitted.)

In addressing the medical judgment element, the trial
court stated: “The use of the robotic equipment . . .
clearly involves medical judgment. . . . The court can-
not imagine a scenario wherein the performance of
surgery would not entail the involvement of medical

judgment . . . .” (Emphasis in original.) We are obli-
gated, however, to follow the well established law that
“[wlhen a . . . court decides a . . . question raised

by a pretrial motion to dismiss, it must consider the
allegations of the complaint in their most favorable
light. . . . In this regard, a court must take the facts
to be those alleged in the complaint, including those
facts necessarily implied from the allegations, constru-
ing them in a manner most favorable to the pleader.
. . . The motion to dismiss . . . admits all facts which
are well pleaded, invokes the existing record and must
be decided upon that alone.” (Internal quotation marks
omitted.) Bennett v. New Milford Hospital, Inc., supra,
300 Conn. 10-11.

Our analysis is hampered by a paucity of facts. We,
of course, must treat the facts alleged in the complaint
as true, but there are very few facts alleged. The plaintiff
has alleged that the defendant, at the time in question,
“was in possession and control of a robotic surgical
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system that it [used] to assist in performing hysterecto-
mies” and that she was in significant pain after undergo-
ing “robotic hysterectomy surgery.” She alleges that
she later was told that “the robotic camera fell on [her]
left side.” She then listed seven specifications of the
defendant’s alleged negligence.? Depending on the fac-
tual circumstances, some of the allegations might sup-
port a conclusion of ordinary negligence (e.g., “failing
to properly secure the camera so that it does not fall on
patients”) and some might support medical malpractice
(e.g., “operating the robot in such a manner to cause
the camera to fall”). Neither we nor the trial court are
assisted by any facts regarding a description of the
camera, where it was, how it was used, whether a medi-
cal provider was manipulating the camera at the time
it “fell,” to state but a few questions.* A holistic and
reasonable reading of the complaint as drafted does
not necessarily foreclose the possibility that injuries
were caused by ordinary negligence not involving the
exercise of medical judgment.

The specific factual scenario, then, is far from clear.
We are left without guidance as to the precise circum-
stances claimed to have resulted in injury. In light of
the duty to construe the allegations in the light most
favorable to the pleader, we are constrained to reverse
the judgment of dismissal and to remand the matter to
the trial court for further proceedings.” We, of course,
express no opinion as to whether some or all of the
allegations of negligence will be barred by the failure
to file a certificate pursuant to § 52-190a.

The judgment is reversed and the case is remanded
for further proceedings according to law.

In this opinion MOLL, J., concurred.

3 See Multari v. Yale New Haven Hospital, Inc., supra, 145 Conn. App.
260-61.

* Trimel, by contrast, was appealed to this court after summary judgment
in the trial court, and the facts had been fully developed.

5 Revised pleadings or limited discovery, for example, perhaps may serve
to clarify the issue expeditiously.
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DEVLIN, J., dissenting. In this lawsuit, the plaintiff,
Wendy Young, seeks damages for injuries she allegedly
received while undergoing a robotic hysterectomy at
the defendant, Hartford Hospital. The plaintiff asserts
that her complaint sounds only in ordinary negligence
and, therefore, that the requirements to attach a good
faith certificate and written opinion regarding medical
negligence pursuant to General Statutes § 52-190a are
inapplicable. The trial court disagreed and granted the
defendant’s motion to dismiss. The majority reverses
based on its view that, when read “holistically and rea-
sonably,” the complaint, at least in part, alleges ordinary
negligence. In my view, the plaintiff’s complaint alleging
injury suffered during major surgery caused by a sophis-
ticated piece of medical equipment alleges medical neg-
ligence and only medical negligence. Accordingly, I
respectfully dissent.

The plaintiff’'s complaint alleges the following rele-
vant facts.! On May 11, 2016, the defendant possessed
a robotic surgical system used to assist in performing
hysterectomies. The plaintiff, on that same date, had
a robotic hysterectomy performed by Catherine C.
Graziani, a physician. In the days following the surgery,
the plaintiff experienced pain and “a black and blue”
on her left side. On June 10, 2016, at an office visit with
Graziani, the plaintiff learned that a robotic camera
fell on her left side. Graziani had told the defendant’s
employees in charge of the machine, but the plaintiff
was not told of the incident.

! The majority aptly points out that the complaint alleges a “paucity of
facts.” Indeed, the central allegation of the mechanism of injury—*“the plain-
tiff was told that the robotic camera fell on the plaintiff’s left side”—is not
an allegation of fact but rather of evidence. Notwithstanding such deficienc-
ies, the court’s role on a motion to dismiss is not to examine the sufficiency
of the complaint but whether, as a matter of law, the plaintiff cannot state
a cause of action that is properly before the court. See, e.g., Egri v. Foisie,
83 Conn. App. 243, 247-48, 848 A.2d 1266, cert. denied, 271 Conn. 931, 859
A.2d 930 (2004).
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The plaintiff’s complaint alleged seven specifications
of negligence:

“a. allowing defective robotic equipment to be used
in assisting with a surgical procedure;

“b. failing to inspect the robotic equipment prior to
its use on the plaintiff;

“c. failing to properly secure the camera so that it
does not fall on patients;

“d. failing to properly train its medical equipment
personnel to recognize that the camera was not secure
and could fall on patients;

“e. operating the robot in such a manner to cause
the camera to fall;

“f. failing to notify the plaintiff that the camera fell
on her;

“g. failing to warn the plaintiff that the camera could
fall on her.”

The issues raised in the defendant’s motion to dismiss
were (1) whether the plaintiff’'s complaint is brought
against a health care provider and (2) whether it must
be supported by a certificate of good faith and written
opinion from a similar health care provider that there
appears to be evidence of medical negligence. See Gen-
eral Statutes § 52-190a. It is undisputed that the com-
plaint lacked such certificate and opinion. If the com-
plaint had, in fact, been brought against a health care
provider and alleged only medical negligence, this is a
fatal defect.

The trial court concluded that the plaintiff com-
menced this action against the defendant in its capacity
as a health care provider, and that the plaintiff’s allega-
tions against the defendant arose out of the medical
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professional-patient relationship and were of a special-
ized medical nature, and were related to her medical
treatment and involved the exercise of medical judg-
ment. Accordingly, the court determined that the plain-
tiff’s failure to attach to her complaint a certificate of
good faith and a written opinion by a similar health
care provider in accordance with § 52-190a mandated
the dismissal of her claims.

The majority agrees, as do I, that the defendant is
a health care provider under applicable Connecticut
law; so the question comes down to whether the plain-
tiff’s claim is one of ordinary negligence, as she asserts,
or medical negligence. As the majority correctly states,
this question is resolved by application of the three
part test set forth in Trimel v. Lawrence & Memor-
1al Hospital Rehabilitation Center, 61 Conn. App. 353,
764 A.2d 203, appeal dismissed, 258 Conn. 711, 784
A.2d 889 (2001). Based on Trimel, the relevant consider-
ations in determining whether a claim sounds in med-
ical malpractice are whether (1) the defendants are
sued in their capacities as medical professionals, (2)
the alleged negligence is of a specialized medical nature
that arises out of the medical professional-patient rela-
tionship, and (3) the alleged negligence is substantially
related to medical diagnosis or treatment and involves
the exercise of medical judgment. Id., 357-58.

As to the first prong of Trimel, the majority agrees
that the defendant has been sued in its capacity as a
health care provider. The majority further agrees that
the alleged negligence arose out of the medical profes-
sional-patient relationship. In the majority’s view, how-
ever, it is “not clear” that the injury necessarily was
caused by negligence of a specialized medical nature
or that the alleged negligence involved the exercise of
medical judgment.
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A review of the cases in this area, both in Connecticut
and around the country, demonstrates that allegations
like those in the present case involved alleged negli-
gence of a specialized medical nature that is substan-
tially related to medical treatment and necessarily
involve the exercise of medical judgment.

In Nichols v. Milford Pediatric Group, P.C., 141
Conn. App. 707, 64 A.3d 770 (2013), this court addressed
a similar issue of whether negligence alleged during the
drawing of a blood sample in the course of a physical
exam satisfied the Trimel test and, thus, constituted a
claim of medical negligence. While his blood was being
collected, the plaintiff fell face first onto the floor of
the examining room, sustaining an injury. Id., 708. This
court stated: “A physical examination is care or treat-
ment that requires compliance with established medical
standards of care and, thus, necessarily is of a special-
ized medical nature.” Id., 714. As to whether the alleged
negligence related to medical diagnosis or treatment
and involved the exercise of medical judgment, the
plaintiff alleged that the defendant improperly trained
and supervised the agent who collected the plain-
tiff’s blood. Id., 714-15. This court stated that “[a] physi-
cal examination is related to medical diagnosis and
treatment of a patient; therefore, any alleged negli-
gence in the conducting of such examination is substan-
tially related to medical diagnosis or treatment. Further,
whether the defendant acted unreasonably by allowing
a medical assistant to collect blood samples unsuper-
vised and in the manner utilized and whether it suffi-
ciently trained its employee to ensure that any blood
collection was completed in a safe manner . . . clearly
involves the exercise of medical knowledge and judg-
ment.” (Internal quotation marks omitted.) Id., 715.

In Votre v. County Obstetrics & Gynecology Group,
P.C., 113 Conn. App. 569, 966 A.2d 813, cert. denied,
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292 Conn. 911, 973 A.2d 661 (2009), the plaintiff sought
damages for the “falsehoods and broken promises” with
respect to whether the defendant had consulted with
and, should have referred the plaintiff to, the high risk
pregnancy group at Yale-New Haven Hospital. Id., 573-
75. In affirming the dismissal of the plaintiff’s complaint,
this court noted that, “[a]lthough the plaintiff denomi-
nated the claims in her complaint as sounding in tort
and breach of contract, the factual allegations under-
lying the claims require proof of the defendant’s devia-
tion from the applicable standard of care of a health
care provider . . . . It is not the label that the plaintiff
placed on each count of her complaint that is pivotal
but the nature of the legal inquiry.” Id., 580.

In Levett v. Etkind, 158 Conn. 567, 265 A.2d 70 (1969),
the issue was whether the case should have been pre-
sented to the jury under instructions for ordinary negli-
gence or medical malpractice. The plaintiff, an eighty-
one year old woman, fell while disrobing in a dressing
room while a patient at the defendant physician’s office.
Id., 569. Our Supreme Court held that, contrary to the
plaintiff’s claims, “[t]he determination whether the
[plaintiff] needed help in disrobing . . . called for a
medical judgment on the part of the physician” and,
thus, the case was properly categorized as medical mal-
practice. Id., 573.

The situations where our courts have supported the
plaintiff’s theory of ordinary negligence are clearly dis-
tinguishable from the present case. See, e.g., Badrigian
v. Elmcrest Psychiatric Institute, Inc., 6 Conn. App.
383, 386, 505 A.2d 741 (1986) (action based in ordinary
negligence when patient receiving treatment at defen-
dant’s outpatient facility was struck and killed by car
as he crossed street to get lunch at defendant’s inpatient
facility); see also Multari v. Yale-New Haven Hospital,
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Inc., 145 Conn. App. 2563, 259, 75 A.3d 733 (2013) (Trimel
test was not satisfied when grandmother, who was
ordered to take disruptive child and leave hospital,
tripped and fell while carrying child).

Cases from other states have ruled that medical
equipment failure amounts to medical malpractice.
See, e.g., Corbo v. Garcia, 949 So. 2d 366, 370 (Fla. App.
2007) (The court found, in an action where the plain-
tiff’'s arms were burned while receiving treatment
from a physical therapy machine, that, “[t]he basis for
[the plaintiff’s] claim is that the petitioners negligently
administered a treatment modality. Therefore, her
injury occurred during medical treatment, and in order
to prove her claim, she must prove that the petitioners
did not properly maintain their electrical stimulation
equipment, which falls within the standard of care in
treating a patient with that equipment. . . . The fact
that the injury was caused by the use of the equipment
during the rendering of medical treatment takes [the
plaintiff’s] claim into the realm of medical negligence.”);
Goldman v. Halifax Medical Center, Inc., 662 So. 2d
367, 368, 370 (Fla. App. 1995) (medical malpractice
notice requirements applicable to plaintiff’s claim of
injury when mammogram equipment, improperly cali-
brated, applied too much pressure, causing plaintiff’s
silicone breast implants to rupture).

In the present case, the defendant cites to Moll v.
Intuitive Surgical, Inc., United States District Court,
Docket No. 13-6086 (EEF) (E.D. La. April 1, 2014), to
support its claim that the plaintiff’'s complaint satisfies
the Trimel test. The majority acknowledges Moll but
ultimately finds it unpersuasive. To be sure, that case
is not strictly binding on this court and the plaintiff’s
complaint in Moll was far more detailed than the present
case. That said, the reasoning in Moll and its application
of the Louisiana Supreme Court’s six factor test for
determining whether particular conduct is considered
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medical malpractice; see Coleman v. Deno, 813 So. 2d
303, 315-18 (La. 2002); is instructive. Moll concerned
the identical robotic hysterectomy procedure involved
in the present case and the alleged malfunction of the
robotic equipment allegedly caused the plaintiff’s
injury. In ruling that the claims were properly consid-
ered medical malpractice, the District Court noted that
(1) the defect in the device is properly considered treat-
ment because, unlike a hospital bed or other objects
the hospital owns, the device is used only in medical
procedures, (2) expert testimony is likely necessary to
test the surgeon’s decision as to whether and how to use
the device, (3) the incident occurred during a surgical
procedure, and (4) the injury would not have occurred if
the plaintiff had not sought treatment. Moll v. Intuitive
Surgical, Inc., supra, United States District Court,
Docket No. 13-6086.

The present case is not one in which a nonpatient is
injured on hospital grounds under circumstances unre-
lated to medical treatment. To the contrary, the plain-
tiff was allegedly injured during a surgical procedure.
Looking beyond the plaintiff’s label and to the nature
of the legal injury, the defendant’s alleged conduct fits
squarely within the definition of medical negligence set
forth in Trimel as well as the cases cited herein. All of
the plaintiff’s allegations of negligence: allowing the
use of the equipment in the surgery, inspection of the
equipment prior to its use on the plaintiff, failing to
secure the camera, failing to train medical equipment
personnel, operating the robot, and failing to properly
advise the plaintiff, relate to her medical treatment and
involve the exercise of medical judgment. As such, these
allegations should be supported by a certificate of good
faith and written opinion as to medical negligence.

I would affirm the trial court’s judgment of dismissal.
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STATE OF CONNECTICUT v. NASIR R. HARGETT
(AC 42405)

Lavine, Elgo and Moll, Js.
Syllabus

Convicted of the crime of murder in connection with the shooting death of
the victim, the defendant appealed. He claimed that the trial court vio-
lated his right to present a defense when it excluded certain evidence
of an alleged statement made by a bystander and an autopsy toxicology
report, violated his right to due process when it declined to give a
jury instruction on self-defense, improperly admitted firearm related
evidence including, inter alia, reports by a state firearms expert, R, and
violated his right to a fair trial when it failed to grant his motions for
sanctions, for a new trial or to dismiss the charges after the state’s late
disclosure of the firearms related evidence. He further claimed that he
was denied the right to a fair trial due to prosecutorial impropriety. Held:

1. The trial court did not abuse its discretion or violate the defendant’s right
to present a defense by excluding evidence of a statement allegedly
made by an unidentified bystander and the toxicology portion of the
victim’s autopsy report.

a. The defendant failed to demonstrate the relevancy to his claim of
self-defense or to lay an evidentiary foundation for the unidentified
bystander’s alleged statement; the defendant failed to lay the foundation
necessary to admit the alleged statement as relevant to his state of
mind, in that he failed to offer any testimony that the alleged statement
influenced his assessment of the need to use deadly physical force
against the victim and, as there was no evidence that the defendant
heard the alleged statement, it was irrelevant to his motive.

b. The trial court properly excluded the toxicology report from evidence:
there was no causal relationship between the victim having PCP in his
body and the defendant having shot him; moreover, at trial, the defendant
failed to explain why the presence of PCP in the victim was relevant
to his claim of self-defense or his intent and there was no evidence that
the defendant feared the victim or that the victim threatened anyone
and there was no evidence that the victim confronted the defendant
with the imminent use of deadly force from which the jury could have
inferred that the defendant acted in self-defense; furthermore, the state’s
evidence was sufficient to disprove self-defense beyond a reasonable
doubt.

2. The trial court did not violate the defendant’s right to due process by
failing to give a self-defense jury instruction; no reasonable juror could
have believed that the defendant was in imminent or immediate danger
so as to warrant the use of deadly physical force, because there was
no evidence that the defendant was afraid of the victim, there was no
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evidence of a conversation between the defendant and the victim before
the victim left the defendant’s porch and there was no evidence that,
after the defendant followed the victim down the street, the victim
moved toward the defendant, made a threatening gesture or made a
verbal threat indicative of immediate or imminent harm.

3. The trial court did not abuse its discretion by failing to sanction the state
for its late disclosure of the murder weapon and, thus, properly denied
the defendant’s motion for a new trial or to dismiss the charges on the
basis of the state’s late disclosure of the murder weapon and related
materials: although the disclosure of the murder weapon was late, it
did not constitute bad faith, and the firearms evidence, including R’s
reports, was disclosed during jury selection and before R testified; more-
over, the state disclosed R’s report to the defendant as soon as the state
was aware of the report and made R available to the defendant before
trial but the defendant elected not to examine them, and the defendant
was able to address R'’s reports and changes to them when R testified;
furthermore, the court was willing to grant the defendant a continuance
and offered the defendant the option to continue plea negotiations before
evidence began, but the defendant did not elect to do either; moreover,
the defendant failed to explain how a firearms expert could have assisted
his theory of self-defense.

4. The defendant was not deprived of a fair trial by prosecutorial impropriety
during closing arguments: although the prosecutor’s statement that the
defendant killed the victim “in cold blood” was improper, the defendant
failed to object to the prosecutor’s use of the phrase, defense counsel
used the phrase himself, the prosecutor stated the phrase only once,
the use of the phrase was not central to the case and the state’s case
against the defendant was strong; moreover, the prosecutor’s argument
that the case was a senseless American tragedy was not improper, as
the statements were grounded in evidence and the jury reasonably could
have concluded that the unexplained shooting death of the victim was
a tragedy.

Argued September 10, 2019—officially released March 3, 2020
Procedural History

Substitute information charging the defendant with
the crime of murder, brought to the Superior Court in
the judicial district of Fairfield, where the court, Pavia,
J., denied the defendant’s motion for sanctions; there-
after, the case was tried to the jury; subsequently,
the court granted the state’s motions to preclude cer-
tain evidence and denied the defendant’s motion for
sanctions; thereafter, the court denied the defendant’s
motion for judgment of acquittal and request for a jury
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instruction; verdict and judgment of guilty, and sen-
tence enhanced for the use of a firearm in the commis-
sion of a felony, from which the defendant appealed.
Affirmed.

Ann M. Parrent, assistant public defender, for the
appellant (defendant).

Robert J. Scheinblum, senior assistant state’s attor-
ney, with whom, on the brief, were John C. Smirga,
state’s attorney, and Ann P. Lawlor, senior assistant
state’s attorney, for the appellee (state).

Opinion

LAVINE, J. The defendant, Nasir R. Hargett, appeals
from the judgment of conviction, rendered after a jury
trial, of one count of murder. In addition, the jury also
found, pursuant to an interrogatory, that “the defendant
employed the use of a firearm in the commission of a
felony,” and the court accordingly enhanced his sen-
tence. On appeal, the defendant claims that the trial
court (1) violated his sixth amendment right to present
a defense by excluding from evidence (a) a statement
purportedly made by a bystander and (b) an autopsy
toxicology report, (2) violated his right to due process
by declining to give a jury instruction on self-defense,
(3) abused its discretion by admitting firearm related
evidence, and (4) violated his right to a fair trial by fail-
ing to grant his motion for a new trial or to dismiss the
charges. The defendant also claims that he was denied
the right to a fair trial due to prosecutorial impropriety
that occurred during final argument. We affirm the judg-
ment of the trial court.

The following procedural history and facts the jury
reasonably may have found beyond a reasonable doubt
are relevant to our resolution of the defendant’s claims
on appeal. On October 13, 2014, the defendant was an
eighteen year old high school student living with his
parents on East Main Street in Bridgeport. At approx-
imately noon that day, Kaishon McAllister and his
friends Romy and Kahdeem were talking with the
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defendant on the porch of the defendant’s home when a
man in a black coat, later identified as the victim, Davon
Robertson, walked up. According to McAllister, the vic-
tim was acting “weird” and appeared to be “high.” When
the victim reached into his pocket, McAllister thought
the victim was going to shoot up the porch, although
McAllister did not see a weapon. McAllister was nervous
and went inside the defendant’s home with Romy and
Kahdeem. The defendant remained on the porch. The
victim approached the porch and snatched a bottle of
soda that McAllister had set down there. The victim then
left the area and walked toward Pearl Street.

After the victim moved on, McAllister exited the
defendant’s home, intending to walk to his own home
on Pearl Street. Romy and Kahdeem were with him. The
defendant, however, went into his home and retrieved
a gun. McAllister described it as a big gun that was
sawed off and could not be held in just one hand. The
defendant caught up to McAllister, and the two followed
the victim toward Pearl Street. McAllister stated to the
defendant: “Whatever you do, don’t do this . . . don’t
do this like your life is on the line.” The victim turned
on Pearl Street and walked toward Brooks Street. The
defendant and McAllister continued to walk behind
him. When the defendant was in front of McAllister’s
house, he called, “Yo” and the victim turned around. The
defendant and the victim “locked eyes” and exchanged
words. The defendant then fired the gun at the victim;
McAllister gave contradicting testimony as to whether
the victim was facing or turned away from the defen-
dant. The defendant fired three shots: the first shot
missed, the second one hit the victim, and the third
shot struck him while he was on the ground near the
corner of Pearl and Brooks Streets. McAllister, Romy,
and Kahdeem were in shock and ran into McAllis-
ter’'s home. The defendant ran from the scene. The vic-
tim was taken to Bridgeport Hospital where he was
pronounced dead. No weapon—gun or knife—was
found on his body.
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Later that day, the police searched the crime scene
and recovered two .22 caliber shell casings and a
soda bottle. They also executed a search warrant on
the defendant’s home and seized a hacksaw and a file
from his bedroom. The police also interviewed McAllis-
ter and recorded his statement. The defendant was
arrested the following day and charged with murder.
The state subsequently filed an amended information
charging the defendant with murder and use of a firearm
in the commission of a felony.

Susan Williams, assistant state medical examiner,
performed an autopsy of the victim’s body, which
revealed gunshot wounds to the victim’s chest and
lower right leg. She removed a bullet from the victim’s
chest and a bullet fragment from his leg. Williams
opined that the cause of death was gunshot wounds to
the left chest! and right leg; the manner of death was
homicide.

On February 21, 2017, the defendant filed a motion
for a speedy trial, which was granted by the court;
jury selection commenced on February 27, 2017. At
the conclusion of evidence and following arguments of
counsel, the court charged the jury on murder, the lesser
included offense of manslaughter, and use of a firea-
rm in the commission of a felony. After the jury found
the defendant guilty of murder and that he employed
a firearm in the commission of a felony, the court
imposed a total effective sentence of forty-five years in
the custody of the Commissioner of Correction. Addi-
tional facts will be set forth as needed.

! Williams’ report, which was placed into evidence, stated that the victim
suffered a penetrating gunshot wound of the chest. The bullet entered “the
left side of the [victim’s] chest, [seventeen inches] below the top of the head
and [six inches] to the left of midline . . . . The wound path extends
rightward, backward and slightly downward through the skin, soft tissue
and muscle of the left chest, passing into the chest cavity below the [fourth]
left rib, passing through both lobes of the left lung, including passage through
the hilar area, and into the lateral [eighth] thoracic vertebral body.”

Williams testified, “So one bullet entered into the front of the body through
the left upper chest.”
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I

On appeal, the defendant claims that the court vio-
lated his constitutional right to present a defense by
excluding from evidence (a) a statement purportedly
made by an unidentified woman who claimed that the
victim had robbed her at knifepoint, and (b) the tox-
icology portion of the autopsy report (toxicology
report). The defendant claims that the woman’s state-
ment and the toxicology report would have helped the
jury determine, on the basis of “the imprecise account
of one teenager,”” what was in the defendant’s mind at
the moment he fired a weapon that fatally wounded
the victim. The state contends that the unidentified
woman'’s statement and the toxicology report are irrele-
vant to the determination of the defendant’s intent. We
agree with the state.

The defendant also claims on appeal that the court
abused its discretion by excluding the unidentified
woman’s purported statement and thereby prevented
him from presenting evidence that he shot the victim
in self-defense. We decline to review this evidentiary
claim, as the defendant never proffered the woman’s
purported statement to show its alleged effect on his
state of mind; see Conn. Code Evid. § 8-3 (4); and thus
the evidentiary claim was unpreserved for appellate
review. “[T]he standard for the preservation of a claim
alleging an improper evidentiary ruling at trial is well
settled. This court is not bound to consider claims of law

2 McAllister was the only eyewitness who testified to the shooting. The
jury, however, was able to view surveillance videos that depicted the defen-
dant walking behind the victim toward the crime scene and running from
it. McAllister testified that he did not remember everything that he had seen
more than two years earlier. Our review of the transcript discloses that
McAllister’s testimony was at times inconsistent, but appellate courts do
not find facts. See State v. Copeland, 205 Conn. 201, 208 n.3, 530 A.2d 603
(1987). It is the function of the jury to examine the evidence and to make
factual and credibility determinations. See State v. Livingston, 22 Conn.
App. 216, 228, 577 A.2d 734, cert. denied, 216 Conn. 812, 580 A.2d 63 (1990).



Page 82A CONNECTICUT LAW JOURNAL March 3, 2020

234 MARCH, 2020 196 Conn. App. 228

State v. Hargett

not made at trial.” (Internal quotation marks omitted.)
State v. Miranda, 327 Conn. 451, 464, 174 A.3d 770
(2018). “Appellate review of evidentiary rulings is
ordinarily limited to the specific legal [ground] raised
by . . . trial counsel. . . . To permit a party to raise
a different ground on appeal than [that] raised during
trial would amount to trial by ambuscade, unfair to both
the trial court and to the opposing party.” (Internal quo-
tation marks omitted.) State v. Jones, 115 Conn. App.
581, 601, 974 A.2d 72, cert. denied, 293 Conn. 916, 979
A.2d 492 (2009). Even if the defendant had preserved
this claim, the evidence was inadmissible as we
explain herein.

The following additional facts are relevant to our res-
olution of the defendant’s claims. Prior to trial, the state
filed three motions in limine to preclude the admission
of certain evidence, including the unidentified woman’s
purported statement and the results of the toxicology
report, indicating the presence of PCP? in the vic-
tim’s body.

As to the woman’s statement, McAllister told police
that a woman on the street stated, after the victim had
walked away from the porch but prior to the shooting,
that the victim had robbed her at knifepoint. The state
argued that the woman’s statement should not be admit-
ted into evidence because it was hearsay and did not
fall within any recognized exception to the hearsay
rule. Moreover, the state argued that the woman’s state-
ment was irrelevant, would confuse the jury, and was
prejudicial evidence of the victim’s character. Counsel
for the defendant argued that the woman’s statement
was relevant to show the defendant’s intent and that
he feared that the victim was armed and dangerous.
Counsel also argued that the statement was admissible

3 Phencyclidine, an hallucinogen, is commonly referred to as PCP. State
v. Benefield, 153 Conn. App. 691, 697, 103 A.3d 990 (2014), cert. denied, 315
Conn. 913, 106 A.3d 305, cert. denied, US. , 135 S. Ct. 2386, 192 L.
Ed. 2d 172 (2015).
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under the excited utterance exception to the hearsay
rule. The court deferred ruling until trial.

With respect to the toxicology report, the defendant
claims that it was “unique scientific evidence that the
substance influencing [the victim’s] behavior may have
been PCP.” The state argued that the victim’s death
was caused by multiple gunshot wounds and that the
presence of PCP in his body was irrelevant as it did
not tend to make the existence of any material fact
more or less probable that the defendant caused the
victim’s death. The state further argued that, even if the
toxicology report were relevant, it should be excluded
pursuant to § 4-3 of the Connecticut Code of Evidence!
because its admission would prejudice the state as inad-
missible character evidence, as it could turn the focus
of the trial to the victim’s having ingested an illegal
substance. Again the court deferred its ruling until trial.

We begin our analysis by setting forth the standard
of review. “It is well established that a trial court has
broad discretion in ruling on evidentiary matters,
including matters related to relevancy. . . . Accord-
ingly, the trial court’s ruling is entitled to every reason-
able presumption in its favor . . . and we will disturb
the ruling only if the defendant can demonstrate a clear
abuse of the court’s discretion. . . .

“The federal constitution require[s] that criminal
defendants be afforded a meaningful opportunity to
present a complete defense. . . . The sixth amend-
ment right to compulsory process includes the right to
offer the testimony of witnesses, and to compel their
attendance, if necessary, [and] is in plain terms the right
to present a defense, the right to present the defen-

* Section 4-3 of the Connecticut Code of Evidence provides that “[r]elevant
evidence may be excluded if its probative value is outweighed by the danger
of unfair prejudice or surprise, confusion of the issues, or misleading the
jury, or by considerations of undue delay, waste of time or needless presenta-
tion of cumulative evidence.”
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dant’s version of the facts as well as the prosecution’s
to the jury so that it may decide where the truth lies.
. . . The defendant’s sixth amendment right, however,
does not require the trial court to forgo completely
restraints on the admissibility of evidence. . . . Gener-
ally, an accused must comply with established rules of
procedure and evidence in exercising his right to pres-
ent a defense. . . . A defendant, therefore, may intro-
duce only relevant evidence, and, if the proffered evi-
dence is not relevant, its exclusion is proper and the
defendant’s right is not violated. . . .

“Relevant evidence is evidence that has a logical ten-
dency to aid the trier in the determination of an issue.
. . . Evidence is relevant if it tends to make the exis-
tence or nonexistence of any other fact more probable
or less probable than it would be without such evidence.
. . . To be relevant, the evidence need not exclude all
other possibilities; it is sufficient if it tends to support
the conclusion [for which it is offered], even to a slight
degree.” (Citations omitted; footnote omitted; internal
quotation marks omitted.) State v. Cerreta, 260 Conn.
251, 260-62, 796 A.2d 1176 (2002).

“We first review the trial court’s evidentiary rulings,
if premised on a correct view of the law . . . for an
abuse of discretion. . . . If, after reviewing the trial
court’s evidentiary rulings, we conclude that the trial
court properly excluded the proffered evidence, then
the defendant’s constitutional claims necessarily fail.”
(Internal quotation marks omitted.) State v. David N.J.,
301 Conn. 122, 133, 19 A.3d 646 (2011).

A

The defendant claims that the court denied him
the right to present a defense when it sustained the
state’s objection to his cross-examination of McAllister
regarding the unidentified woman’s purported state-
ment. We disagree.
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Prior to the presentation of evidence, the court revis-
ited the state’s motions in limine in an effort to elicit
more precisely the scope of the state’s objection. The
state argued that the statement was hearsay and irrel-
evant. The court stated that it would not prevent the
defense from asking fact witnesses about their obser-
vations, but that counsel should address the basis of
hearsay proffers and objections and speculation out-
side the presence of the jury.

During cross-examination of McAllister, defense
counsel questioned him about an African-American
woman who approached him, Romy, and Kahdeem as
they left the porch of the defendant’s home. Although
the woman was yelling, McAllister did not think that
she was excited. Defense counsel asked McAllister, “[I]f
anything, what did the African-American woman tell
you?” The state objected, and the court sustained the
state’s objection. Defense counsel argued that he was
not offering the woman'’s statement for the truth of the
matter asserted, but only to demonstrate that she made
it. The court responded that “the fact that somebody
said something certainly doesn’t warrant an exception
to the hearsay rule.” Defense counsel did not ask that
the jury be excused for further argument.® The question,
therefore, is whether the court properly sustained the
state’s objection to the unidentified woman’s statement
on the grounds of relevancy and hearsay. See footnotes
4 and 6 of this opinion.

1

The defendant claims that the court abused its discre-
tion by precluding him from placing the unidentified
woman’s purported statement into evidence on the

> The defendant subsequently filed a motion for articulation. The court
articulated that it sustained the state’s objection because defense counsel
did not ask to be heard outside the presence of the jury or to make an offer
of proof and did not advance an argument that the statement fit within one
of the exceptions to the hearsay rule or articulate the basis of its relevancy.
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ground of relevancy. We conclude that the court did not
abuse its discretion.

As we previously noted, “evidence that is not relevant
is inadmissible.” State v. Chiclana, 149 Conn. App. 130,
144, 85 A.3d 1251, cert. denied, 311 Conn. 950, 90 A.3d
977 (2014). “To be admissible, [a] statement must . . .
be relevant, both in the sense that it must relate to a
material issue in the case and that it must have alogical
tendency to aid the trier in the determination of a mate-
rial issue.” State v. Esposito, 223 Conn. 299, 315, 613
A.2d 242 (1992).

In the present case, the court found that the defen-
dant had failed to demonstrate that the unidentified
woman’s purported statement that the victim had just
robbed her at knifepoint was relevant. The proffered
statement is, in essence, in the nature of character evi-
dence. In other words, the defendant sought to present
evidence of the victim’s alleged propensity for violence.
Although a victim’s character ordinarily is irrelevant
evidence in a murder trial, “[i]t is well settled . . . that
an accused may introduce evidence of the violent, dan-
gerous or turbulent character of the victim to show
that the accused had reason to fear serious harm, after
laying a proper foundation by adducing evidence that
he acted in self-defense and that he was aware of the
victim’s violent character.” (Emphasis added.) State v.
Miranda, 176 Conn. 107, 109, 405 A.2d 622 (1978). Our
Supreme Court has expanded the rule “to allow the
accused to introduce evidence of the victim’s violent
character to prove that the victim was the aggressor,
regardless of whether such character evidence had been
communicated to the accused prior to the homicide.”
Statev. Smith, 222 Conn. 1, 17, 608 A.2d 63, cert. denied,
506 U.S. 942/ 113 S. Ct. 383, 121 L. Ed. 2d 293 (1992).
The expansion of the rule permitting character evidence
to show that a victim was in fact the aggressor, irrespec-
tive of the defendant’s state of mind, does not, however,
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obviate the need for the proponent of the evidence to
lay an evidentiary foundation for a self-defense claim.
See Conn. Code Evid. § 4-4 (a) (2)° (character evidence
not admissible to prove conduct except under limited
exceptions, including character of victim in homicide,
“after laying a foundation that the accused acted in
self-defense”); see also E. Prescott, Tait’s Handbook of
Connecticut Evidence (6th Ed. 2018) § 4.9.1, pp. 158-59
(if self-defense not an issue, evidence of alleged victim’s
character immaterial); E. Prescott, supra, § 8.8.2, p. 514
(underscoring principle that “[s]tatements admitted to
show the effect on the hearer are not hearsay, but they
should not be admitted unless the hearer’s state of mind
or subsequent conduct is relevant”).

Here, the defendant contends that (1) the unidenti-
fied woman’s statement was admissible nonhearsay
because “[t]he fact that the woman said [the victim]
robbed her, regardless of whether it was true, was rele-
vant to motive and specific intent and to complete the
story of the charged crime by placing it in the context
of nearby and nearly contemporaneous happenings”
(emphasis omitted; internal quotation marks omitted),
citing, among others, State v. Taylor G., 315 Conn.734,
771, 110 A.3d 338 (2015), (2) “[t]he woman’s statement
tended to support an inference that [the defendant]
believed [the victim] was armed, dangerous, and had

% Connecticut Code of Evidence § 4-4 (a) provides in relevant part: “Char-
acter evidence generally. Evidence of a trait of character of a person is
inadmissible for the purpose of proving that the person acted in conformity
with the character trait on a particular occasion, except the following is
admissible:

“(1) Character of the accused. Evidence of a specific trait of character
of the accused relevant to an element of the crime charged offered by
an accused, or by the prosecution to rebut such evidence introduced by
the accused.

“(2) Character of the victim in a homicide or criminal assault case. Evi-
dence offered by an accused in a homicide or criminal assault case, after
laying a foundation that the accused acted in self-defense, of the violent
character of the victim to prove that the victim was the aggressor, or by
the prosecution to rebut such evidence introduced by the accused. . . .”
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just committed a violent crime,” (3) the evidence was
relevant to self-defense, and (4) the statement was also
admissible for its truth under the spontaneous utterance
exception to the hearsay rule. We disagree.

The defendant’s reliance on State v. Taylor G., supra,
315 Conn. 771, and State v. Ali, 233 Conn. 403, 427, 660
A.2d 337 (1995), is misplaced. Both cases address the
admissibility of evidence of the defendant’s prior mis-
conduct, not the victim’s. Those cases hold that a pro-
ponent who claims that the evidence will “complete
the story” of the charged crime must establish the rele-
vancy of such evidence. State v. Taylor G., supra, 771;
State v. Alz, supra, 427. The cases, therefore, are inap-
posite to the present case.

Moreover, even if the defendant had heard and
believed the unidentified woman that the victim was
armed, dangerous, and had just committed a violent
crime, the defendant’s failure to (1) claim and (2) lay
an evidentiary foundation to demonstrate that he
acted in self-defense makes that belief—and the state-
ment itself—irrelevant. See State v. Miranda, supra,
176 Conn. 109. The record indicates that the defendant
failed to satisfy two requirements for placing the pur-
ported statement in evidence: (1) laying a foundation
that he acted in self-defense; and (2) offering the state-
ment as relevant to his claim of self-defense. Rather,
the defendant merely attempted to introduce the evi-
dence as a nonhearsay statement without first having
established the threshold requirements of relevancy.’

"In this regard, we find it significant that the defendant complied with
the evidentiary requirements, albeit unsuccessfully, when he attempted to
introduce evidence of the victim’s violent character, as reflected in the
record of his criminal convictions. In offering the victim’s criminal record,
the defendant proffered that the records were relevant to his claim of self-
defense, which distinguishes it from his earlier attempt to place the unidenti-
fied woman’s purported statement in evidence. In offering the criminal
record, the defendant represented that McAllister had testified that the
victim was acting in a manner in which the defendant and the victim locked
eyes and that is when the defendant shot the victim. In doing so, the defen-
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The evidentiary procedure for introducing character
evidence for either a victim or a defendant to demon-
strate he or she was the aggressor is the same. Our
Supreme Court has instructed that evidence of a murder
victim’s violent character is inadmissible to show the
defendant’s state of mind unless two threshold require-
ments are met: (1) the defendant has laid a proper
foundation “by adducing evidence that he acted in self-
defense”; and (2) the defendant has laid a proper foun-
dation by “adducing evidence that he . . . was aware
of the victim’s violent character.”® Id. Otherwise, the
proffered evidence is irrelevant. In the present case,
the defendant never established an evidentiary founda-
tion for his self-defense claim. The court, therefore, did
not abuse its discretion by precluding the unidentified
woman’s purported statement as irrelevant.

2

The defendant also claims that the court abused
its discretion by precluding the unidentified woman’s
statement to demonstrate his state of mind. We dis-
agree.

In the present case, the defendant failed to lay the
foundation necessary to admit the woman’s statement.

dant attempted to satisfy the required evidentiary foundation. See footnote
6 of this opinion. The court, however, concluded that the evidence that the
victim and the defendant “locked eyes” was an insufficient foundation for
a claim of self-defense. The court, therefore, denied the defendant’s motion
to admit the victim’s criminal record.

8 Evidence of a victim’s violent character may be admitted, regardless of
whether the defendant knew of that character trait, if offered to prove that
the defendant acted in self-defense due to the victim’s initial aggression.
The evidence may be admitted if (1) the defendant lays a proper foundation
that he acted in self-defense, and (2) the evidence is introduced as reputation
or opinion testimony, or evidence of the victim’s conviction of crimes of
violence. See Conn. Code of Evid. § 4-4 (a) (2); State v. Smith, supra, 222
Conn. 17-18. In the present case, the defendant failed to present evidence
that he acted in self-defense, and the purported statement of the unidentified
woman was not one of the permitted forms of evidence.
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The defendant presented no evidence that he knew
the victim or knew of his violent propensities, if any.
The defendant’s claim that the woman’s statement was
relevant to determine his state of mind at the time he
fired the gun at the victim falls short for a number of
reasons. First, McAllister told the police that he heard
the woman’s statement after the victim had left the
area in front of the defendant’s porch, not before the
defendant retrieved his gun. Second, although McAllis-
ter heard the woman’s statement, the defendant pre-
sented no evidence that he himself heard it.° More to
the point, without evidence that the defendant heard
the statement, the statement is irrelevant to his motive.
Proffered evidence of this nature is irrelevant to a defen-
dant’s state of mind at the time of a shooting when the
defendant has failed to offer any testimony that the
evidence influenced his assessment of the need to use
deadly physical force against the victim. See State v.
Harrison, 32 Conn. App. 687, 702, 631 A.2d 324, cert.
denied, 227 Conn. 932, 632 A.2d 708 (1993). The court,
therefore, did not abuse its discretion by sustaining
the state’s objection to McAllister’s testifying about the
woman’s statement.'

In response to the state’s argument that there is no evidence that the
defendant heard the unidentified woman’s statement, the defendant argues
that the jury could have inferred that he heard it because McAllister testified
that “at the time of the crime she told us that . . . .” The state objected,
and McAllister was instructed not to say what the woman said. There is no
evidence as to whom “us” refers, and whether it included the defendant or
just McAllister, Romy, and Kahdeem, who were separated from the defendant
when he went into his home to get the gun. Just because McAllister heard
the woman'’s statement does not mean the defendant heard it.

10On appeal, the defendant also claims that the purported statement was
admissible as an excited utterance. The state claims that the defendant did
not preserve the claim at trial. During the pretrial hearing on the state’s
motion in limine with respect to the woman’s statement, however, the
defendant claimed that the woman’s statement was admissible as an excited
utterance. The court did not rule on the motion in limine at the time of the
hearing, saying it would wait and see how the evidence came in during trial.
The court instructed that, “if either side seeks to introduce something that
is subject to a pending motion, they need to do that initially outside the
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The defendant claims that the court violated his right
to present a defense by excluding from evidence the
toxicology report, which revealed the presence of PCP
in the victim’s body at the time of death. We do not
agree.

The following facts are relevant to our analysis of
this claim. At trial, Williams testified about the autopsy
she performed on the victim’s body. As part of the
autopsy procedure, Williams collected fluid specimens
from the body and sent them to an independent labora-
tory for evaluation. The independent laboratory, “NMS
Labs,” provided the Office of the Chief Medical Exam-
iner with a report of its analysis. The defendant sought
to have the toxicology report admitted into evidence
as a business record of the medical examiner’s office.
The state objected and conducted the following voir
dire of Williams.

“IThe Prosecutor]|: Now, with respect to the findings
that you discussed in your—from your autopsy with—
with respect to the cause and manner of death, did the
NMS lab report have any—any impact on your conclu-
sions with respect to the cause and manner of the death
of [the victim]?

“[Williams]: It did not.

“IThe Prosecutor]: So this postmortem toxicology is
done but yet it would not impact—it did not impact
your findings in any way of the autopsy report that
you did—the six page autopsy report that you drafted
following your autopsy?

“[Williams]: That is correct.

presence of the jury. Just so that nobody is surprised by it and that I
can officially rule on everything appropriately.” During trial, the defendant
sought to introduce the woman'’s statement through McAllister and the state
objected. The defendant failed to ask that the jury be excused so that he
could make an offer of proof.
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“IThe Prosecutor]: And would it be fair to say that
your conclusions with respect to the manner and cause
of death were made prior to even getting back the
toxicology from the NMS Lab?

“[Williams]: That is true.”

The state argued that the toxicology report was not
relevant because it had no impact on the conclusions
Williams drew with respect to the manner and cause of
the victim’s death. Furthermore, the toxicology report
contained commentary about the effects a certain drug
may have on a person. The defense did not disclose an
expert to testify or to explain how people behave or
act under the influence of PCP or how the victim acted
or could have acted under the influence of PCP. More-
over, the state argued that the report was prejudicial
evidence of the victim’s character regarding a drug that
he ingested prior to his death and was not relevant.

The court questioned Williams as to whether the
toxicology report had any bearing on her conclusion
“in terms of this particular instance being a homicide.”
Williams stated that it did not. Thereafter, the court
ruled that because the toxicology report had no bear-
ing on Williams' conclusion, it was not “necessarily
relevant.” The court agreed with the state with respect
to the extrinsic drug information contained in the toxi-
cology report.

The defendant asked the court to reconsider its rul-
ing, contending that the toxicology report was relevant
because the victim appeared to McAllister to have
“crazy eyes” and was intoxicated or was on crack or
high at the time of the crime. In other words, the report
was relevant to the victim’s condition at that time and
the jury should be permitted to review the report and
make its own determinations. The court declined to
alter its ruling, noting that the extraneous evidence in
the toxicology report and the fact that the victim may
have been high had no bearing on Williams’ conclusion
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that this case was a homicide and, therefore, the toxi-
cology report was irrelevant. Thereafter, in response
to voir dire by defense counsel, Williams testified that
she was unable to say how the victim was acting prior
to his death on the basis of the PCP numbers in the
toxicology report. In fact, she did not consider the
toxicology report because the obvious cause of the vic-
tim’s death was gunshot wounds to the victim’s chest
and leg, which caused him to bleed out.

In ruling, the court cited State v. Wilson-Bey, 21 Conn.
App. 162, 168, 572 A.2d 372, cert. denied, 215 Conn. 806,
576 A.2d 537 (1990), noting that a toxicology report
may be admitted when it is relevant for purposes
of medical diagnosis and treatment.!! Williams testified
that she did not consider the toxicology report as it
was not relevant to her determination of the cause or
manner of the victim’s death.

On appeal, the defendant argues that Wilson-Bey is
inconsistent with State v. Frritz, 204 Conn. 156, 168, 527
A.2d 1157 (1987). We disagree with the defendant as
the facts are distinguishable. In Fritz, portions of the
decedent’s autopsy report were placed into evidence
to demonstrate the amount of Demerol that was in her
body at the time of a fatal, one car automobile crash.
Id., 167. The amount of Demerol found in the decedent’s
body was ten times the normal therapeutic level. Id.,
159. The evidence was relevant to demonstrate that the
defendant physician had illegally prescribed medica-
tions. Id., 158. Our Supreme Court agreed with the trial
court that the results of the decedent’s autopsy were
relevant to the charges against the defendant physician
who prescribed the medication. Id., 169.

There is no similar causal relationship between the
evidence of PCP in the victim’s body and the defendant’s
having shot him. The defendant argues on appeal that

"'The court stated that its ruling did not mean that the toxicology report
may not be relevant at some later time. The record does not disclose that the
defendant sought to place the toxicology report in evidence at a later time.
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“the toxicology report tended to support the . . . con-
tention that [the victim] was under the influence of
PCP, which was relevant to both self-defense and spe-
cific intent. It did not need to be relevant to the cause
of death.” At trial, the defendant failed to explain why
the presence of PCP in the victim’s body was relevant
to self-defense and his intent or otherwise lay a founda-
tion for the admission of the toxicology report.

On appeal, the defendant argues that the evidence
of the PCP in the victim’s body would support the
existence and reasonableness of the defendant’s fear
of him. Although McAllister testified that the victim
was acting “weird” and appeared to be high when
he approached the defendant’s porch, which caused
McAllister to be nervous, there is no evidence that the
defendant feared the victim. In fact, he remained on
the porch until the victim moved on down the street.
The victim did not say anything to anyone and did not
touch anyone. There is no evidence that the victim
threatened anyone. Although the defendant was not
threatened or harmed by the victim, who “acted weird”
in front of his porch, after the victim moved on, the
defendant went into his home, got a gun, followed the
victim down the street, and shot him. There is no evi-
dence that the victim confronted the defendant with
the imminent use of deadly force from which the jury
reasonably could infer that the defendant acted in self-
defense. The state’s evidence was sufficient to disprove
self-defense beyond a reasonable doubt. See State v.
Pauling, 102 Conn. App. 556, 571-72, 925 A.2d 1200
(state’s burden to disprove self-defense), cert. denied,
284 Conn. 924, 933 A.2d 727 (2007). The court, therefore,
properly excluded the toxicology report from evidence.

For the foregoing reasons,”” we conclude that the

court did not abuse its discretion with respect to its

12 The defendant’s claim regarding the trial court’s alleged failure to admit
the toxicology report, which indicated that the victim had PCP in his system
at the time of his death, fails for the same reasons articulated in part I A 1
of this opinion.
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evidentiary rulings and, therefore, did not violate the
defendant’s constitutional right to present a defense.

I

The defendant claims that the trial court violated his
right to due process by refusing to give the jury an
instruction on self-defense. We disagree.

Following the close of evidence, the court e-mailed
its proposed jury charge to counsel and requested that
they respond by return e-mail. In his response, coun-
sel for the defendant requested that the court instruct
the jury on self-defense. Thereafter, the court held an
on the record charge conference during which defense
counsel argued that a self-defense charge was war-
ranted on the basis of McAllister’s testimony that the
victim and the defendant “locked eyes” and appeared
to have an exchange of words before the defendant
shot the victim. The prosecutor disagreed, stating that
there was no evidence to warrant such an instruction
and that “locking eyes, acting weird, going in a pocket,
maybe being high, all things that simply without more
do not constitute the need for a self-defense request.”
The court ruled that it would not instruct on self-defense
because the facts presented to the jury would not sup-
port a self-defense charge.?

“IT]he fair opportunity to establish a defense is a
fundamental element of due process of law . . . . This
fundamental constitutional right includes proper jury
instructions on the elements of self-defense so that the
jury may ascertain whether the state has met its burden
of proving beyond a reasonable doubt that the assault

3 The court also stated: “And I think that it should be clear, just so that

it is clear for the record, that self-defense was something that was discussed

. early on and throughout the course of this trial and it may have war-

ranted a self-defense charge had the evidence presented itself. It is just that

the way that the evidence came in and the case that the jury has now to

deliberate on, it is this court’s opinion that simply locking eyes is not suffi-
cient to warrant a charge on self-defense.”
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was not justified. . . . Thus, [i]f the defendant asserts
[self-defense] and the evidence indicates the availabil-
ity of that defense, such a charge is obligatory and the
defendant is entitled, as a matter of law, to [an] . . .
instruction [on self-defense]. . . . Before an instruc-
tion is warranted, however, [a] defendant bears the
initial burden of producing sufficient evidence to inject
self-defense into the case. . . . To meet that burden,
the evidence adduced at trial, whether by the state or
the defense, must be sufficient [if credited by the jury]
to raise a reasonable doubt in the mind of a rational
juror as to whether the defendant acted in self-defense.
. . . This burden is slight, however, and may be satis-
fied if there is any foundation in the evidence [for the
defendant’s claim], no matter how weak or incredible
... .” (Internal quotation marks omitted.) State v. Best,
168 Conn. App. 675, 686, 146 A.3d 1020 (2016).

To raise a claim of self-defense sufficiently to warrant
an instruction, “a defendant must introduce evidence
that the defendant reasonably believed his adversary’s
unlawful violence to be imminent or immediate. . . .
Under General Statutes § 53a-19 (a), a person can,
under appropriate circumstances, justifiably exercise
repeated deadly force if he reasonably believes both
that his attacker is using or about to use deadly force
against him and that deadly force is necessary to repel
such attack. . . . The Connecticut test for the degree
of force in self-defense is a subjective-objective one.
The jury must view the situation from the perspective
of the defendant. Section 53a-19 (a) requires, however,
that the defendant’s belief ultimately must be found to
be reasonable. . . . Moreover, the evidence must be
such that the jury must not have to resort to speculation
in order to find that the defendant acted in justifiable
self-defense.” (Citations omitted; internal quotation
marks omitted.) State v. Lewis, 245 Conn. 779, 811, 717
A.2d 1140 (1998). “In determining whether the defen-
dant is entitled to an instruction on self-defense . . .
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we must view the evidence most favorably to giving
such an instruction.” Id., 812.

Viewed in the light most favorable to the defendant,
the record discloses that McAllister was nervous and
fearful of the victim when he appeared in front of the
defendant’s porch. He, therefore, retreated into the
defendant’s house with Romy and Kahdeem. There was
no evidence that the defendant himself was fearful of
the victim. The defendant remained on his porch even
though, as McAllister testified, the victim appeared to
be high, was acting weirdly, and put his hand in his
pocket. In essence, the defendant is asking us to attri-
bute McAllister’s fear of the victim to him. This we
decline to do. Moreover, after the victim took McAllis-
ter’'s soda from the porch, he walked away without
threatening or harming the defendant. There is no evi-
dence of any conversation between the two of them at
that time.

After the victim left the vicinity of the defendant’s
porch, McAllister exited the defendant’s home intend-
ing to go to his own home on Pearl Street. Although
the victim was gone, the defendant went into his home
and returned with a gun. He caught up with McAllister
and the others, as they all walked behind the victim as
he traveled from East Main Street onto Pearl Street.
The defendant called, “Yo” to the victim, who turned
and “locked eyes” with him. There was an exchange
of words, but what was said is not known. There was no
evidence that the victim moved toward the defendant,
made a threatening gesture, or voiced a verbal threat
indicative of immediate or imminent harm. The defen-
dant fired three shots at the victim.!* The trial court
concluded that locking eyes and exchanging words
were not sufficient to warrant a charge on self-defense.

4 According to McAllister, the third shot struck the victim as he lay on
the ground. Williams’ autopsy tends to support McAllister’s testimony as
the fatal bullet entered the victim’s left chest and traveled to the right and
slightly downward. See footnote 1 of this opinion.
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On the basis of our review of the evidence, we agree
with the court, concluding that no reasonable juror
would find that the defendant believed that he was
in imminent or immediate danger so as to warrant the
use of deadly force. Although the bar for giving such
an instruction is admittedly very low, given the facts
of this case, we conclude that the court did not violate
the defendant’s right to due process by failing to give
a self-defense instruction.

I

The defendant claims that the court improperly
refused to sanction the state for its late disclosure of
the murder weapon and related materials, namely, the
hacksaw and the file, and thereby denied him the right
to due process. He therefore claims that he is entitled
to a new trial or to have the charges against him dis-
missed. We disagree.

The following facts are relevant to the defendant’s
claim. A public defender was appointed to represent
the defendant when he was arraigned on October 14,
2014. On March 11, 2015, the defendant asked the state
to disclose any tangible objects, documents, and reports
or statements of experts, including the results of physi-
cal examinations or scientific tests that it intended to
offer into evidence during its case-in-chief or that were
material to the defendant’s case. The case was placed
on the trial list on September 29, 2015. New counsel
appeared for the defendant on October 24, 2016, and
filed a motion for a speedy trial on February 21, 2017.
The speedy trial motion was granted, and jury selec-
tion commenced on February 27, 2017. Jurors were
informed that evidence would begin on March 20, 2017,
and conclude by the end of March.

On March 7, 2017, the state disclosed that it intended
to offer the murder weapon (gun) into evidence. The
gun had been seized by the Bridgeport police in connec-
tion with a robbery that occurred on December 12
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2014.% The state also supplemented its disclosure with
a report concerning the firearms evidence that was
dated December 15, 2014, which had been prepared by
Marshall Robinson, a firearms expert. Robinson’s report
stated that the shell casings recovered from the crime
scene and the bullet and fragment recovered from the
victim’s body had been fired in the gun used by the
defendant. On March 9, 2017, the state further supple-
mented its disclosure by producing a report authored
by Robinson dated October 20, 2014.1

On March 13, 2017, the defendant filed a motion for
sanctions, contending that he was prejudiced by the
state’s late disclosure in that he did not have enough
time to prepare his defense before the presentation of
evidence commenced. He argued that a continuance
was an improper remedy because a continuance would
violate his right to a speedy trial and force him to choose
between his constitutional rights to due process and to
a speedy trial. He asked the court to dismiss the charges
against him or to prohibit the state from putting the
gun and related evidence before the jury.

The court heard argument on the motion for sanc-
tions on March 17, 2017. Defense counsel represented

15 The Bridgeport police seized the gun in case number 141209. The defen-
dant in that case, Qashad Fields, pleaded guilty to the charges against him
and was sentenced in 2015. Apparently, information in Fields’ file and the
defendant’s file were not cross-referenced even though both cases were
handled in the same office of the state’s attorney.

16 In his original report, Robinson stated that the shell casings recovered
at the scene of the crime were nine millimeter casings; his revised report
stated that they were .22 caliber casings. Robinson testified that his field
notes indicated that the casings taken at the scene were .22 caliber casings
and the error in his report was a scrivener’s error. The court did not consider
the late disclosure of Robinson’s reports to be a discovery violation given
that the mistake in Robinson’s original report was “pretty clear” given “all
of the police reports had consistently indicated a .22 caliber. It was pretty
clear that [Robinson’s] report was in error in terms of the referencing of a
nine millimeter [shell casings] and that [Robinson] then went back and
authored a supplemental report to correct that error.”
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that the robbery defendant was prosecuted by the same
office of the state’s attorney prosecuting the defendant.
The robbery defendant pleaded guilty and was sen-
tenced in September, 2015, and the gun was then avail-
able for inspection in the present case. See footnote 15
of this opinion. The defendant contended that the late
disclosure constituted a surprise, as he previously had
been advised that the state did not have the murder
weapon or ballistics tests, and that there was no causal
connection between the .22 caliber bullets found during
the autopsy and the nine millimeter shell casings recov-
ered at the scene. He claimed that, as a result of the
late disclosure, the case against him was different from
the one for which he had prepared. Moreover, during
pretrial negotiations, he did not have the benefit of
knowing all of the evidence against him.'

The prosecutor argued that the late disclosure was
not the result of bad faith. Robinson’s report was not
in the state’s file and that, as soon as the prosecu-
tor became aware of it, she disclosed it to the defen-
dant and made Robinson available to him. The defen-
dant did not take advantage of speaking with Robinson.
In addition, the state was at a similar disadvantage
because it too had just learned that the gun was avail-
able.

The court ruled that, although the state’s disclosure
of the gun was late and not the best practice, it did
not constitute bad faith.'® With respect to Robinson’s

" The state acknowledged that the murder weapon and related evidence
were not part of pretrial negotiations.

'8 The court stated: “[B]ased upon what I have read, the reports of Marshall
Robinson, the arguments that we have had on this matter, make a finding
that while it may not certainly be the best practice in terms of how the
police departments are able to cross reference this information and make
sure that the state’s attorneys on the different files are aware of this informa-
tion, I am going to make a finding that there is no evidence of bad faith. . . .

“[T]he state’s attorney, just like defense counsel, is an officer of the court,
the indication is that the state’s attorney, when she became assigned this
particular file, then went to the police department to review all the evidence
and at that moment was told that, in fact, the murder weapon had been
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reports, the court found that the disclosure was not
late and that the defendant could address the changes
Robinson made in them when he testified. In addition,
the court found that Robinson and the firearms evi-
dence had been available to the defendant for at least
nine days, but that he had elected not to examine them.
Nonetheless, the court stated that it was willing to grant
the defendant a continuance to have an expert exam-
ine the gun. The court also found that the defendant’s
defense was not prejudiced by the late disclosure. The
court declined to issue a blanket ruling excluding the
firearms evidence on the basis of late disclosure, but
it stated that it would permit the defendant to raise
specific objections during trial. The court, however, rec-
ognized that the late disclosure of the gun had preju-
diced the defendant with respect to plea negotiations
and offered him the option to continue plea negotiations
before evidence began.

At trial, Robinson testified that the .22 caliber shell
casings that the police found at the scene were fired
in the Marlin .22 caliber sawed-off shotgun that the
state put into evidence. He also testified that the tool
marks on the barrel of the gun could have been made
by the file found in the defendant’s bedroom or “another
one like it.” The state proffered the hacksaw and file
that the police found in the defendant’s bedroom into
evidence. The defendant objected, arguing that the tools
had no probative value because it was speculative
whether they were used to alter the gun.’” The court
overruled the defendant’s objection, stating that the
tools were relevant because Robinson testified that the

recovered in another arrest and then that information was then immediately
disclosed to the defense.”

¥ Lieutenant Christopher LaMaine could not confirm that the tools were
used to modify the gun. The police seized the tools because a witness stated
that the defendant had used a sawed-off gun to shoot the victim. The state
argued that the tools were relevant to demonstrate that the defendant had
access to them and conceded that the jury may give no weight to them.
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murder weapon was a sawed-off gun. Following the
verdict, the defendant filed a motion for a new trial
on the ground that the state’s late disclosure and the
court’s failure to exclude the gun and tools from evi-
dence denied him due process, but declined the court’s
offer to request additional time to look at the matter.
The court denied the motion.?

On appeal, the defendant raises numerous arguments,
claiming that the court’s denial of his motion for sanc-
tions and his motion for a new trial rested on legal error
and clearly erroneous factual findings resulting in abuse
of discretion because the court’s decision was predi-
cated on improper and irrelevant factors. More speci-
fically, he argues that two of the court’s factual find-

¥ In denying the defendant’s motion for a new trial, the court stated
that the state immediately provided full disclosure and made all witnesses
immediately available to the defense, including Robinson. Also, as the court
noted, “the defense chose not to meet with or have [Robinson] go over
the report or see the evidence, or go over the evidence with [Robinson].
Additionally, the defense chose not to ask for additional time, which this
court offered, in terms of the defendant’s desire to speak with another
expert of [his] own choosing or to provide the evidence to another expert,
because it was also part of this court’s ruling that the state had to, in fact,
provide the physical evidence to the extent that they had anything so that
that could be reviewed by [his] own expert to make sure that the police
department accommodated any need that the defendant had. And the defense
chose not to do that for what were tactical reasons.

“And those reasons are within the defendant’s control. So, to say that the
late disclosure prohibited the defense from being able to avail itself of its
speedy trial rights and/or its rights to a fair trial, I think, is a mischaracteriza-
tion of what occurred. Certainly, the court was willing and indicated its
willingness to entertain a level of continuance on the trial for any need that
the defense had. The defense never asked for that and, therefore, the trial
continued with its course.

“But again, because we were in jury selection the date certainly could
have been modified. And we're not talking about months; we're talking
about whatever was necessary. And the defense indicated no necessity for
continuance or for bringing in an expert on this issue.

“T will also note for the record that one of the things that occurs is
obviously the finding of this evidence made the state’s case stronger as
opposed to weaker, and, as the defense is indicating, up until this point did
not necessarily know that the weapon had been found. And so this court
provided the opportunity for the defense to go back down to the pretrial
judge, Devlin, J., to then be able to discuss any offers that were on the
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ings are clearly erroneous, namely, (1) the defendant
declined to have his own expert examine the evidence
for tactical reasons,?! and (2) there is no factual basis
for the court to have rejected counsel’s representa-
tion that the “defense does not have adequate time to
properly prepare his defense for the March 20, 2017
trial date.” (Internal quotation marks omitted.) With
respect to his tactical decision not to retain an expert,
the defendant argues that he did not seek a continu-
ance because it would have compromised his right to
a speedy trial. As to the adequacy of time to retain an
expert, the defendant contends that the court merely
assumed that there was adequate time to address the
late disclosure without ascertaining whether the defen-
dant could retain an expert in the required time, develop

table at the time that the defendant chose to ask for a trial and a speedy
trial in this case.”

' In its brief, the state points out that the record discloses that defense
counsel made a tactical decision not to talk to Robinson. The following
colloquy took place before the presentation of evidence. Defense counsel
stated that, although the state made Robinson available to the defendant,
Robinson himself was not immediately available.

“[Defense counsel]: I made phone calls to [Robinson], left him a message,
he did not return my phone calls, it was not until Monday the thirteenth
that he had called that I said, ‘Well, maybe we can talk on the fourteenth,’
so I just want to make sure that the window was not as large as . . . .

“The Court: Okay.

“[The Prosecutor]: Can I just respond to that though?

“The Court: Yeah.

“[The Prosecutor]: I just want the record to be clear that the state did
comply with the court’s orders with respect to [Robinson] and I was told
yesterday by counsel, ‘What is the point.” So, he has not tried to talk to
[Robinson], I just want the record to be clear of that. He has made a decision,
a tactical decision apparently on his part, and that is all I am going to say.
Thank you.

“The Court: All right, so, fair enough. So, what the—what you are both
saying is, however, that whether or not the ability to talk to [Robinson]
before the thirteenth or fourteenth, that even after having that ability on
the thirteenth or fourteenth, the defense has chosen not to pursue that area
of inquiry and has not met with or has not asked [Robinson] to review any
documents or had their own expert come in and analyze any of the docu-
ments. So, that is clear on the record.

“All right, so, we will see everybody in chambers, and we are adjourned
until Monday for the beginning of evidence.”
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a legal strategy to address the validity of Robinson’s
conclusions, and reformulate a theory of defense.?

The defendant also contends that the court’s decision
not to impose sanctions was predicated on “irrelevant
and improper factors,” citing State v. Peeler, 271 Conn.
338, 416, 857 A.2d 808 (2004), cert. denied, 546 U.S.
845, 126 S. Ct. 94, 163 L. Ed. 2d 110 (2005). He claims
that the court determined that there was no bad faith
on the part of the state without ascertaining why the
office of the state’s attorney does not employ proce-
dures to ensure timely discovery disclosure. In addition,
the court failed to consider relevant circumstances
when it assumed that the defendant could obtain an
expert witness within the time frame of trial. For exam-
ple, he posits that, at the time of the state’s supplemen-
tal disclosure, the public defender’s office no longer
was available to provide financial support for an expert
because the defendant had secured private counsel.
The court also did not consider the effect a continuance
might have on the members of the jury who were told
the trial would be over by the end of March.

In response, the state acknowledges that it should
have taken steps to learn of the gun and disclose it to
the defendant in a more timely manner. We agree that
the state should have disclosed the gun timelier, but
we also agree with the state that the court reasonably
exercised its discretion by denying the defendant’s
request for sanctions because the firearms evidence
was disclosed during jury selection and before Rob-
inson testified. The state, therefore, argues that the
defendant was not prejudiced.

We first set forth the relevant law and standard of
review. “Practice Book § 40-5 gives broad discretion to

%2 0On appeal, tellingly, the defendant failed to explain how a firearms
expert could help him reformulate his theory of defense that he shot the
victim in self-defense. He speculates that the firearms expert might have
testified that, due to the modification of the gun, it no longer shot accurately
and that he did not aim the gun at the victim to kill him. He also failed to
explain how he would have known of the gun’s inaccuracy, if any.
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the trial judge to fashion an appropriate remedy for
noncompliance with discovery. . . . Generally, [t]he
primary purpose of a sanction for violation of a discov-
ery order is to ensure that the defendant’s rights are
protected, not to exact punishment on the state for its
allegedly improper conduct. As [our Supreme Court
has] indicated, the formulation of an appropriate sanc-
tion is a matter within the sound discretion of the trial
court. . . . In determining what sanction is appro-
priate for failure to comply with court ordered discov-
ery, the trial court should consider the reason why
disclosure was not made, the extent of prejudice, if
any, to the opposing party, the feasibility of rectifying
that prejudice by a continuance, and any other relevant
circumstances. . . . Suppression of relevant, material
and otherwise admissible evidence is a severe sanction
which should not be invoked lightly.” (Citations omit-
ted; internal quotation marks omitted.) State v. Respass,
256 Conn. 164, 186, 770 A.2d 471, cert. denied, 534 U.S.
1002, 122 S. Ct. 478, 151 L. Ed. 2d 392 (2001).

“The purpose of criminal discovery is to prevent sur-
prise and to afford the parties a reasonable opportunity
to prepare for trial. To achieve these goals and to assure
compliance with the rules, the trial court must impose
an appropriate sanction for failure to comply. In deter-
mining what sanction is appropriate, the trial court
should consider the reason why disclosure was not
made, the extent of prejudice, if any, to the opposing
party, the feasibility of rectifying that prejudice by a
continuance, and any other relevant circumstances.”
State v. Festo, 181 Conn. 254, 265, 435 A.2d 38 (1980).

In the present case, the court found that the state’s
late disclosure was not the result of bad faith but the
failure of the police department’s records to be placed
in the defendant’s criminal file in the office of the state’s
attorney. The defendant points to no evidence in the
record indicating bad faith on the part of the state and,
significantly, the defendant failed to take up the court’s
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offer to continue the case. As soon as the prosecutor
found the records and learned of the gun, she disclosed
them to the defendant. The state made Robinson avail-
able to the defense, as the court ordered it to do. The
court also gave the defense a reasonable opportunity
to meet with Robinson, but defense counsel declined
to do s0.2 The defendant also declined to consult with
his own expert. Most importantly, the court offered the
defendant the opportunity to return to plea negotia-
tions. The defendant declined to do so. As to the incon-
sistencies in Robinson’s reports regarding the size of
the shell casings, the defendant was given a full opportu-
nity to cross-examine him at trial. It was for the jury
to determine the facts.

Despite the defendant’s constitutional claim, he has
failed to persuade us that he was meaningfully preju-
diced by the late disclosure of the gun given the facts
of the case against him. The defendant’s theory of
defense was that he shot the victim in self-defense. He
failed to explain how an expert’'s examination of the
gun might have affected that defense. The question for
the jury to decide was the defendant’s state of mind
when he shot the gun at the victim. The state presented
a strong case with eyewitness testimony that the defen-
dant shot the victim and that the victim died as a result
of having been shot. We conclude, therefore, that the
court did not abuse its discretion by failing to sanction
the state for its late disclosure of the gun and, therefore,
did not deprive the defendant of due process or a fair
trial.* The court, therefore, properly denied the defen-
dant’s motion for a new trial or to dismiss the charges.

% Although the defendant argues on appeal that there was inadequate
time to consult with a firearms expert, he failed to contest the prosecutor’s
representation before the trial court that he did not consult with Robinson
or an expert for tactical reasons. See footnote 21 of this opinion.

% The defendant also claims that State v. Festo, supra, 181 Conn. 265-66,
does not adequately protect his rights and that this court should reverse
his conviction pursuant to our supervisory powers. A reviewing court’s
supervisory powers are an “extraordinary remedy to be invoked only when
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The defendant’s final claim is that he is entitled to
a new trial on the basis of prosecutorial impropriety
committed during closing argument that violated his
right to due process. We agree, as the state concedes,
that one of the prosecutor’s statements was improper
but conclude that the cumulative effect of the prosecu-
tor’s closing argument did not deprive the defendant
of a fair trial and that a new trial is not warranted.

The defendant claims that the prosecutor was guilty
of impropriety when she (1) argued the “defendant mur-
dered [the victim] in cold blood,” (2) argued “[w]e can’t
make sense out of a senseless act of murder, but what
we can do is hold people accountable,” (3) repeatedly
asked the jury to hold the defendant “accountable for
this senseless murder,” (4) labeled the case an “Ameri-
can tragedy” and asked the jury to consider that this
“senseless loss of life” should not occur in Bridgeport or
surrounding towns, and (5) argued facts not in evidence.
Despite raising numerous claims of prosecutorial
impropriety on appeal, he objected only to the prosecu-
tor’s argument of facts not in evidence at trial.

We review ‘“claims of prosecutorial impropriety
under a two step analytical process. We first examine

circumstances are such that the issue at hand, while not rising to the level
of a constitutional violation, is nonetheless of utmost seriousness, not only
for the integrity of a particular trial but also for the perceived fairness of
the judicial system as a whole.” (Emphasis omitted; internal quotation marks
omitted.) State v. Coward, 292 Conn. 296, 315, 972 A.2d 691 (2009). Even
if this court had the power to overrule decisions of our Supreme Court,
which it does not; see State v. Smith, 107 Conn. App. 666, 684-85, 946 A.2d
319 (appellate court not at liberty to overrule decisions of Supreme Court),
cert. denied, 288 Conn. 902, 952 A.2d 811 (2008); the present case does not
present the type of extraordinary situation that our supervisory powers
may address.

In addition, the defendant claims that this court should order a new trial
because the reliability of firearm and tool mark identification evidence must
be established in a Porter hearing. See State v. Porter, 241 Conn. 57, 698
A.2d 739 (1997), cert. denied, 523 U.S. 1058, 118 S. Ct. 1384, 140 L. Ed. 2d
645 (1998). The record is inadequate for review of this claim as it was not
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whether prosecutorial impropriety occurred. . . . Sec-
ond, if an impropriety exists, we then examine whether
it deprived the defendant of his due process right to a
fair trial.” (Internal quotation marks omitted.) State v.
Elmer G., 176 Conn. App. 343, 363, 170 A.3d 749 (2017),
aff'd, 333 Conn. 176, 214 A.3d 852 (2019). “Whether that
impropriety was harmful and thus caused or contrib-
uted to a due process violation involves a separate and
distinct inquiry.” State v. Fauct, 282 Conn. 23, 32, 917
A.2d 978 (2007).

“[In analyzing [harm], we ask whether the prosecu-
tor’s conduct so infected the trial with unfairness as to
make the resulting conviction a denial of due process.

. . We do not, however, focus only on the conduct
of the state’s attorney. The fairness of the trial and not
the culpability of the prosecutor is the standard for
analyzing the constitutional due process claims of crimi-
nal defendants alleging prosecutorial [impropriety].

“To determine whether . . . [an] impropriety
deprived the defendant of a fair trial, we must examine
it under each of the Williams factors.®>. . . Specifi-
cally, we must determine whether (1) the impropriety
was invited by the defense, (2) the impropriety was
severe, (3) the impropriety was frequent, (4) the impro-
priety was central to a critical issue in the case, (5) the
impropriety was cured or ameliorated by a specific jury
charge, and (6) the state’s case against the defendant
was weak due to alack of physical evidence.” (Citations
omitted; footnote added; internal quotation marks omit-
ted.) Id., 50-51.

“[P]rosecutorial [impropriety] of a constitutional
magnitude can occur in the course of closing argu-
ments. . . . [Blecause closing arguments often have a
rough and tumble quality about them, some leeway

raised in the trial court. See State v. Medina, 170 Conn. App. 609, 613-14,
155 A.3d 285, cert. denied, 325 Conn. 914, 159 A.3d 231 (2017).
% See State v. Williams, 204 Conn. 523, 540, 529 A.2d 653 (1987).
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must be afforded to the advocates in offering argu-
ments to the jury in final argument. [IJn addressing the
jury, [c]ounsel must be allowed a generous latitude in
argument, as the limits of legitimate argument and fair
comment cannot be determined precisely by rule and
line, and something must be allowed for the zeal of
counsel in the heat of argument.” (Internal quotation
marks omitted.) State v. Elias V., 168 Conn. App. 321,
347, 147 A.3d 1102, cert. denied, 323 Conn. 938, 151
A.3d 386 (2016).

“IT]he prosecutor, as a public official seeking impar-
tial justice on behalf of the people of this state, has a
heightened duty to avoid argument . . . that strays
from the evidence or diverts the jury’s attention from
the facts of the case. . . . Nonethless, [our Supreme
Court has] recognized that the privilege of counsel in
addressing the jury should not be too closely narrowed
or unduly hampered . . . .” (Citation omitted; internal
quotation marks omitted.) State v. Albino, 312 Conn.
763, 772,97 A.3d 478 (2014). We now address the defen-
dant’s claims of prosecutorial impropriety.

A
Prosecutorial Impropriety

1

The prosecutor commenced her final argument as
follows: “You cannot make sense out of senseless vio-
lence and that’s what this case is about. You simply
cannot make sense out of senseless violence. [The vic-
tim] was a twenty-four year old man who was walking
down a Bridgeport street in the early afternoon of Octo-
ber 13, 2014, when he was senselessly and fatally
wounded by gunshots in the area of Pearl and Brooks
Streets. The facts during this trial have shown that the
defendant murdered [the victim] in cold blood and left
him to bleed out in the middle of the street.” (Emphasis
added.) The defendant claims that the words “murdered
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the victim in cold blood” were improper because the
court gave a lesser included offense charge of man-
slaughter at the state’s request.

In a divided opinion by our Supreme Court in State
v. Albino, supra, 312 Conn. 774, the majority concluded
that the prosecutor’s ‘“gratuitous comments about
the defendant ‘executing’ [the victim] and committing
‘murder in cold blood’ were improper, considering that
the defendant’s evidence was deemed sufficient to
warrant jury instructions on lesser included offenses
inconsistent with a wholly unprovoked act of brutality
that has been deemed by courts to justify the use of
such terms.” In the present case, at the state’s request,
the court gave a lesser included instruction, thus bring-
ing the Albino rule into play. On appeal, the state, there-
fore, concedes that the prosecutor’s “in cold blood”
statement was improper. Notwithstanding the appar-
ently brutal and unprovoked nature of the murder in this
case, Albino compels us to conclude that the prosecutor
committed an impropriety by arguing that the defendant
murdered the victim in cold blood.? The jury reasonably
could have inferred that the defendant’s shooting the

% In Albino, however, our Supreme Court did not issue a blanket rule
prohibiting a prosecutor from arguing that a defendant murdered a victim
“in cold blood” but acknowledged that such an argument may be proper in
certain circumstances. It cited cases in which an in cold blood argument
was found to be proper, including Commonwealth v. Murphy, 442 Mass.
485, 496, 813 N.E.2d 820 (2004), in which the Supreme Judicial Court held
that a statement that the victims were murdered in cold blood was not
improper where the evidence permitted an inference that the murders were
unprovoked, senseless, and brutal. See State v. Albino, supra, 312 Conn.
775. Our Supreme Court also cited People v. Walton, Docket No. 259584,
2006 WL 2033999, *2 (Mich. App. July 20, 2006), for the proposition that
the prosecutor’s characterization of the offense as an execution was not
improper because it was clearly supported by evidence that the defendant
and his accomplices made the unarmed victims lie down on floor and then
shot them, and State v. Harris, 338 N.C. 211, 229, 449 S.E.2d 462 (1994),
for the proposition that at a trial for first degree murder involving calculated
armed robbery and unprovoked killing, it was not improper for the prosecu-
tor to refer to the defendant as a cold blooded murderer. State v. Albino,
supra, 775.
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victim “was a wholly unprovoked act of brutality”’; State
v. Albino, supra, 774; even though the jury had the
option of finding that the defendant did not have the
intent to murder the victim.

2

The defendant also claims that the following portions
of the prosecutor’s final argument were improper. The
prosecutor argued “[w]e can’t make sense out of a
senseless act of murder, but what we can do is hold
people accountable,” and repeated the words “account-
able” and “this senseless murder” elsewhere in her argu-
ment. The prosecutor labeled the case an “American
tragedy” and stated that the senseless loss of life should
not occur in Bridgeport or surrounding towns. The
defendant claims that the prosecutor’s argument drew
the jury’s attention from a dispassionate examination
of the evidence of specific intent. We disagree that the
prosecutor’s argument was improper.

When reviewing claims of prosecutorial impropriety,
we are mindful “of the unique responsibilities of the
prosecutor in our judicial system. A prosecutor is not
only an officer of the court, like every other attorney,
but is also a high public officer, representing the people
of the [s]tate . . . . By reason of his [or her] office,
[the [prosecutor] usually exercises great influence [on]
jurors. [The prosecutor’s] conduct and language in the
trial of cases in which human life or liberty [is] at stake
should be forceful, but fair, because he [or she] repre-
sents the public interest, which demands no victim and
asks no conviction through the aid of passion, prejudice
or resentment. . . . That is not to say, however, that
every use of rhetorical language or device [by the prose-
cutor] is improper. . . . The occasional use of rhetori-
cal devices is simply fair argument. . . . Indeed, this
court give[s] the jury the credit of being able to differen-
tiate between argument on the evidence and attempts



Page 112A CONNECTICUT LAW JOURNAL March 3, 2020

264 MARCH, 2020 196 Conn. App. 228

State v. Hargett

to persuade them to draw inferences in the state’s favor,
on one hand, and improper unsworn testimony, with
the suggestion of secret knowledge, on the other hand.
The [prosecutor] should not be put in a rhetorical strait-
jacket of always using the passive voice, or continually
emphasizing that [she] is simply saying I submit to you
that this is what the evidence shows, or the like. . . .

“[P]rosecutorial [impropriety] of a constitutional
magnitude can occur in the course of closing argu-
ments. . . . When making closing arguments to the
jury, [however, counsel] must be allowed a generous
latitude in argument, as the limits of legitimate argu-
ment and fair comment cannot be determined precisely
by rule and line, and something must be allowed for
the zeal of counsel in the heat of argument. . . . Thus,
as the state’s advocate, a prosecutor may argue the
state’s case forcefully, [provided the argument is] fair
and based upon the facts in evidence and the reasonable
inferences to be drawn therefrom. . . . Moreover, [i]t
does not follow . . . that every use of rhetorical lan-
guage or device [by the prosecutor] is improper. . . .
The occasional use of rhetorical devices is simply fair
argument.” (Citation omitted; internal quotation marks
omitted.) State v. Fasanellt, 163 Conn. App. 170, 174-76,
133 A.3d 921 (2016).

Moreover, “[a] prosecutor is not precluded from
using descriptive language that portrays the nature and
enormity of the crime when supported by the evidence.
Thus, to the extent the prosecutor’s language appealed
to the jurors’ emotions, it did so because of the nature
of the crime and not because of the terminology the
prosecutor used to get [her] point across.” State v.
Andrews, 313 Conn. 266, 301, 96 A.3d 1199 (2014).

Given the evidence and the standard by which we
assess the final arguments of a prosecutor, we conclude
that the prosecutor’s argument was not improper when
she labeled the case a senseless American tragedy. Any
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jury reasonably could conclude that the shooting death
of a twenty-four year old man by a teenager, for no
discernible reason, is a tragedy for the victim and the
defendant, as well as their families and friends. The
fact that the shooting occurred at midday on a street
corner in the greater community from which the jury
was selected was tragic, as well. The victim’s death
certainly was senseless as the reason the defendant
shot him is unexplained. The complained of portion of
the prosecutor’s argument was grounded in the evi-
dence and, therefore, not improper.

B
Williams Analysis

We focus on whether the prosecutor’s argument that
the defendant committed murder in cold blood violated
the defendant’s right to a fair trial. We conclude that
the prosecutor’s comment did not violate the defen-
dant’s right to a fair trial.

“[OJur determination of whether any improper con-
duct by the [prosecutor] violated the defendant’s fair
trial rights is predicated on factors set forth in State v.
Williams, [204 Conn. 523, 540, 529 A.2d 653 (1987)],
with due consideration of whether that [impropriety]
was objected to at trial. . . . These factors include: [1]
the extent to which the [impropriety] was invited by
defense conduct or argument . . . [2] the severity of
the [impropriety] . . . [3] the frequency of the [impro-
priety] . . . [4] the centrality of the [impropriety] to
the critical issues in the case . . . [5] the strength of the
curative measures adopted . . . [6] and the strength
of the state’s case. . . . The question of whether the
defendant has been prejudiced by prosecutorial [impro-
priety] . . . depends on whether there is a reasonable
likelihood that the jury’s verdict would have been differ-
ent absent the sum total of the improprieties. . . .
Under the Williams general due process standard, the
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defendant has the burden to show both that the prosecu-
tor’s conduct was improper and that it caused prejudice
to his defense.” (Citations omitted; internal quotation
marks omitted.) State v. Papantoniou, 185 Conn. App.
93, 110-11, 196 A.3d 839, cert. denied, 330 Conn. 948,
196 A.3d 326 (2018).

It is significant that, not only did the defendant fail
to object to the prosecutor’s use of the phrase “in cold
blood,” but also in his closing argument, defense coun-
sel stated: “So what intent, what—what reason does
someone who just wakes up at 11:30 in the morning
have to go out and . . . Kkill someone in cold blood in
the middle of the street?” Defense counsel could not
have perceived the prosecutor’s use of the phrase “in
cold blood” to be prejudicial to the defendant or severe,
if he himself used it in his final argument. The defen-
dant did not ask the court to take any curative measures
in light of the prosecutor’s use of the phrase, “in cold
blood.” In its general instructions, the court stated, in
part, that the arguments of counsel are not evidence and
that the jurors must base their verdict on the evidence.

The prosecutor’s use of the phrase “in cold blood”
was not invited by the defense, and she stated it only
once. The prosecutor’s use of the phrase was not central
to the case. The defendant’s intent when he shot the
victim was central to the case. Finally, the state’s case
against the defendant was strong. McAllister was an
eyewitness to the shooting and testified that the defen-
dant shot at the victim three times. We conclude, there-
fore, that the defendant was not deprived of a fair trial.

The judgment is affirmed.

In this opinion the other judges concurred.
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U.S. BANK, NATIONAL ASSOCIATION, TRUSTEE v.
MARGIT MADISON ET AL.
(AC 42228)

Keller, Elgo and Bright, Js.
Syllabus

The plaintiff bank sought to foreclose a mortgage on certain real property
owned by the defendant M following her default on a promissory note
secured by the mortgage, which was executed by M on behalf of the
defendant D in favor of M Co., as nominee for A Co. Thereafter, M
Co. assigned the mortgage to the plaintiff, who then commenced this
foreclosure action against the defendants. The plaintiff subsequently
filed a motion for summary judgment as to liability, which the trial court
granted. Thereafter, the trial court granted the plaintiff’s motion for a
judgment of strict foreclosure and rendered judgment thereon, in which
it determined the amount of the outstanding debt and the fair market
value of the property and set the law days. M then filed notice of her
pending chapter 7 bankruptcy petition pursuant to the rule of practice
(§ 14-1) pertaining to bankruptcy stays. In the schedule of creditors filed
by M in the bankruptcy proceeding, she listed the plaintiff as having a
claim secured by the subject property but did not identify the claim as
contingent, unliquidated or disputed. She also represented that none of
the plaintiff’s claim was unsecured. The bankruptcy trustee of M’s estate
thereafter determined that there was no property available for distribu-
tion from the estate and that the estate was fully administered and
requested that he be discharged as trustee. The Bankruptcy Court
granted the discharge and closed the bankruptcy case. After the law
days had passed during the pendency of M’s bankruptcy proceedings,
the plaintiff filed a motion to reenter the judgment after termination of
the bankruptcy stay to, inter alia, make new findings as to the debt
and fair market value of the property, reenter the judgment of strict
foreclosure and set new law days. M filed an objection to the motion,
arguing that she was not authorized to execute the subject note and
mortgage to M Co. on behalf of D because D did not validly execute
the power of attorney that ostensibly appointed her as his attorney-in-
fact, and, therefore, the improperly executed power of attorney rendered
the note and mortgage nugatory. The trial court overruled M’s objection,
concluding that she lacked standing to raise that defense. After granting
the plaintiff’s motion to reenter the judgment, the trial court rendered
a judgment of strict foreclosure, and M appealed to this court. Held that
M could not prevail on her claim that the trial court erred by concluding
that she lacked standing to object to the plaintiff’'s motion to reenter
the judgment of strict foreclosure: M lacked standing to pursue her
defense to the plaintiff’s interest in the property that the mortgage on the
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property may be invalid due to the alleged improper power of attorney,
as her failure to notify the bankruptcy trustee of that defense by not
disclosing it as an asset of the bankruptcy estate on the relevant bank-
ruptcy form, precluded her from raising the defense after the discharge
of the bankruptcy estate; moreover, M’s contentions that Beck & Beck,
LLC'v. Costello (178 Conn. App. 112), which this court applied in reaching
its decision, is inapplicable and that the plaintiff’s reliance on it conflates
a debtor’s claim for money damages as an asset of the bankruptcy estate
with a debtor’s defense to enforcement of an invalid lien were unavailing,
as her arguments circumscribed far too narrowly her disclosure obliga-
tions to the bankruptcy trustee because the relevant bankruptcy form
required M to state whether the plaintiff’s claim was contingent or
disputed, and, therefore, necessarily, she was required to disclose her
purported defense, and her failure to do so deprived her of standing to
assert the defense in the trial court; furthermore, M’s claim that either the
bankruptcy trustee or any creditor could move to reopen the bankruptcy
estate if the trial court were to find that the mortgage is invalid ignored
the threshold issue that M lacked the legal capacity to raise the defense,
and, therefore, the trial court lacked the jurisdiction to hear it, as M’s
failure to list the defense as an asset of the bankruptcy estate caused
the defense to remain the property of the estate and to vest with the
trustee, thereby precluding her from pursuing it for her own benefit.

Argued October 11, 2019—officially released March 3, 2020
Procedural History

Action to foreclose a mortgage on certain real prop-
erty owned by the named defendant, and for other relief,
brought to the Superior Court in the judicial district of
New Haven, where the defendant Eric Demander, Jr.,
was defaulted for failure to appear; thereafter, the court,
Spader, J., granted the plaintiff’s motion for summary
judgment as to liability; subsequently, the court granted
the plaintiff’'s motion for a judgment of strict foreclo-
sure and rendered judgment thereon; thereafter, follow-
ing the termination of the named defendant’s bank-
ruptcy stay, the court, Hon. Anthony V. Avallone, judge
trial referee, granted the plaintiff’s motion to reenter the
judgment and rendered a judgment of strict foreclosure,
from which the named defendant appealed to this
court. Affirmed.

FEarle Giovanniello, for the appellant (named
defendant).

Matthew B. Johnson, for the appellee (plaintiff).
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Opinion

BRIGHT, J. The defendant Margit Madison' appeals
from the judgment of strict foreclosure rendered by the
trial court in favor of the plaintiff, U.S. Bank, National
Association, as Trustee for MASTR Adjustable Rate
Mortgages Trust 2007-1, Mortgage Pass-Through Cer-
tificates, Series 2007-1, following the termination of
the defendant’s bankruptcy stay. On appeal, the defen-
dant claims that the court erred by concluding that she
lacked standing to object to the plaintiff’s motion to
reenter the judgment of strict foreclosure. We affirm
the judgment of the trial court.

The following facts and procedural history are rele-
vant to our resolution of this appeal. On April 18, 2017,
the plaintiff commenced a foreclosure action by service
of process on the defendant and Eric Demander, Jr.?
The plaintiff alleged in its complaint that, on October
11, 2006, Eric S. Demander, who is now deceased, exe-
cuted a mortgage in favor of Mortgage Electronic Reg-
istration Systems, Inc. (MERS), as nominee for Ameri-
can Brokers Conduit, which secured a debt evidenced
by a $268,000 promissory note executed on the same
date and made payable to American Brokers Conduit.?
To secure the note, Eric S. Demander mortgaged to
MERS the premises known as 124 Seymour Road in
Woodbridge (property). On September 26, 2016, MERS
assigned the mortgage to the plaintiff, which, at all times
since then, was the party entitled to collect the debt

! Eric Demander, Jr., was a nonappearing defendant in the trial court. He
also is not a party to this appeal. Accordingly, we refer to Madison as the
defendant in this opinion.

% The plaintiff alleged in its complaint that Eric Demander, Jr., may claim
an interest in the subject property by virtue of a mortgage in the amount
of $82,500 dated July 17, 2009. On July 17, 2017, Eric Demander, Jr., was
defaulted in the underlying foreclosure proceeding for failure to appear.

% The note and mortgage were signed by the defendant as Eric S. Demand-
er’s attorney-in-fact pursuant to a power of attorney executed on September
25, 2006.
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and to enforce the mortgage.! The plaintiff further
alleged that the defendant was the owner of record of
the property by virtue of a certificate of devise dated
February 22, 2010, and recorded in the Woodbridge land
records on March 5, 2010. The plaintiff alleged that the
note and mortgage were in default due to nonpayment
of monthly installments of principal and interest due on
March 1, 2016, and every month thereafter. The plaintiff
thus declared the entire balance of the note due and
payable and sought the remedy of foreclosure of the
mortgage.

Afterthe defendant filed an answer denying the essen-
tial allegations of the plaintiff’'s complaint, the plaintiff
moved for summary judgment as to liability against the
defendant. On January 16, 2018, the court granted the
plaintiff’s motion. The plaintiff then moved for a judg-
ment of strict foreclosure, which the court granted on
February 26, 2018. The defendant did not file an opposi-
tion to either motion. The court determined that the debt
owed to the plaintiff was $333,155.40 and that the fair
market value of the property was $326,000, and it set
the law days to begin on June 4, 2018. On May 24, 2018,
the defendant, pursuant to Practice Book § 14-1, filed
notice of her pending chapter 7 bankruptcy petition.

In the schedule of creditors the defendant filed in
the bankruptcy proceeding before the United States
Bankruptcy Court for the District of Connecticut, the
defendant listed the plaintiff as having a claim of
$334,138.20, secured by the property, which she valued
at $326,000. She did not identify the plaintiff’s claim as
contingent, unliquidated, or disputed. She also repre-
sented that none of the plaintiff’s claim was unsecured.
On July 11, 2018, the bankruptcy trustee of the defen-
dant’s estate, George 1. Roumeliotis, reported: “I have

* The plaintiff alleged in its complaint that the unpaid balance due pursuant
to the terms of the note was $300,517.27, plus interest from February 1,
2016, and late charges and collection costs.
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neither received any property nor paid any money on
account of this estate; that I have made a diligent inquiry
into the financial affairs of the debtor(s) and the loca-
tion of the property belonging to the estate; and that
there is no property available for distribution from the
estate over and above that exempted by law. Pursuant
to [Rule 5009 of the Federal Rules of Bankruptcy Proce-
dure], I hereby certify that the estate of the above-
named debtor(s) has been fully administered. I request
that I be discharged from any further duties as trustee.”
The Bankruptcy Court granted the discharge on August
29, 2018, and closed the case on September 5, 2018.

After the law days originally set by the court passed
during the pendency of the defendant’s bankruptcy pro-
ceedings, the plaintiff filed a motion to reenter the judg-
ment after termination of the bankruptcy stay on Sep-
tember 20, 2018. In its motion, the plaintiff requested
that the court (1) make new findings as to the debt
and fair market value of the property, (2) reenter the
judgment of strict foreclosure, (3) set new law days,
and (4) award the plaintiff additional attorney’s fees
and applicable filing fees. The defendant filed an objec-
tion to the plaintiff’s motion on October 4, 2018, arguing
that she was not authorized to execute the subject note
and mortgage to MERS because Eric S. Demander did
not validly execute the power of attorney that ostensibly
appointed her as his attorney-in-fact. Accordingly, the
defendant maintained that the improperly executed
power of attorney rendered the note and mortgage
nugatory. The court overruled the defendant’s objec-
tion, concluding that the defendant lacked standing to
raise that defense. After granting the plaintiff’'s motion,
the court, on October 9, 2018, rendered a judgment
of strict foreclosure.? This appeal followed. Additional
facts will be set forth as necessary.

% In its notice of judgment of strict foreclosure, the court found that the
updated debt was $338,411.46 and the updated fair market value was
$302,000. The court also set the new law days to begin running on December
10, 2018.
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We begin by setting forth the relevant standard of
review. “The issue of standing implicates the trial
court’s subject matter jurisdiction and therefore pre-
sents a threshold issue for our determination. . . .
Standing is the legal right to set judicial machinery in
motion. One cannot rightfully invoke the jurisdiction
of the court unless he [or she] has, in an individual or
representative capacity, some real interest in the cause
of action, or a legal or equitable right, title or interest
in the subject matter of the controversy. . . . When
standing is put in issue, the question is whether the
person whose standing is challenged is a proper party
to request an adjudication of the issue . . . . Because a
determination regarding the trial court’s subject matter
jurisdiction raises a question of law, [the standard of]
review is plenary.” (Citation omitted; internal quotation
marks omitted.) Jenzack Partners, LLC v. Stoneridge
Associates, LLC, 183 Conn. App. 128, 134-35, 192 A.3d
455 (2018), rev’d in part on other grounds, 334 Conn.
374, A.3d (2020).

The plaintiff maintains that the defendant lacks stand-
ing to pursue her defense to the plaintiff’s interest in
the property because she failed to identify the defense
as an asset of the bankruptcy estate. In other words,
the plaintiff contends that the defendant’s failure to
notify the bankruptcy trustee that the mortgage on the
property may be invalid due to the alleged improper
power of attorney precludes her from raising that
defense after the discharge of the bankruptcy estate.
Conversely, the defendant argues that she has standing
to object to the plaintiff’'s motion because her defense
to the foreclosure of the mortgage was not an asset of
the bankruptcy estate. We agree with the plaintiff.

“As noted by our Supreme Court, the integrity of the
bankruptcy system depends on full and honest disclo-
sure by debtors of all their assets. The courts will not
permit a debtor to obtain relief from the [BJankruptcy
[Clourt by representing that no claims exist and then
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subsequently to assert those claims for his own bene-
fit in a separate proceeding.” (Internal quotation marks
omitted.) Manning v. Feltman, 149 Conn. App. 224,
235, 91 A.3d 466 (2014).

“The act of filing a bankruptcy petition transfers a
debtor’s assets to the bankruptcy estate, and these
assets remain assets of the bankruptcy estate unless
returned to the debtor by the operation of law. . . .
[I]t is a basic tenet of bankruptcy law . . . that all
assets of the debtor, including all [prepetition] causes
of action belonging to the debtor, are assets of the
bankruptcy estate that must be scheduled for the bene-
fit of creditors . . . . [A]n asset must be properly
scheduled in order to pass to the debtor through aban-
donment under 11 U.S.C. § 554 (¢).° . . .

“[W]here a debtor fails to list a claim as an asset
on a bankruptcy petition, the debtor is without legal
capacity to pursue the claim on his or her own behalf
[postdischarge]. . . . This is so regardless of whether
the failure to schedule causes of action is innocent.”
(Citations omitted; emphasis added; footnote added;
internal quotation marks omitted.) Beck & Beck, LLC
v. Costello, 178 Conn. App. 112, 117-18, 174 A.3d 227,
cert. denied, 327 Conn. 1000, 176 A.3d 555 (2017).

In Beck & Beck, LLC, the defendant filed a chapter
7 bankruptcy petition after the trial court rendered a
judgment in favor of the plaintiff in the amount of $750
for unpaid legal fees. Id., 115. In his voluntary bank-
ruptcy petition, the defendant included the $750 judg-
ment owed to the plaintiff as an unsecured nonpriority

% Title 11 of the 2012 edition of the United States Code, § 554 (¢), provides:
“Unless the court orders otherwise, any property scheduled under section
521 (a) (1) of this title not otherwise administered at the time of the closing
of a case is abandoned to the debtor and administered for purposes of
section 350 of this title.”

Title 11 of the 2012 edition of the United States Code, § 521 (a), provides
in relevant part: “The debtor shall— (1) file— (A) a list of creditors; and
(B) unless the court orders otherwise— a schedule of assets and liabili-
ties . ...’
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claim. Id. However, on his schedule B—personal prop-
erty form, the defendant did not list any contingent
claims or counterclaims as assets of the estate.” Id. He
failed to do so despite the fact that he had asserted,
and still was litigating, counterclaims against the plain-
tiff and cross claims against the plaintiff’s principal.®
Id. After the defendant’s filing, the bankruptcy trustee
determined that there was no property available for
distribution from the estate and requested a discharge.
Id. The bankruptcy court granted the defendant’s dis-
charge and closed the case. Id.

When the defendant then pursued his counterclaims
and cross claims pursuant to this court’s remand order;
see footnote 8 of this opinion; the trial court dismissed
the claims, concluding that the defendant lacked stand-
ing to raise them. Beck & Beck, LLC v. Costello, supra,

" The schedule B—personal property form requires that the debtor provide
a description of “[o]ther contingent and unliquidated claims of every nature,
including . . . counterclaims of the debtor . . . .” (Internal quotation
marks omitted.) Beck & Beck, LLC v. Costello, supra, 178 Conn. App. 112.

8 In response to the plaintiff’s complaint, the defendant in Beck & Beck,
LLC, filed a four count counterclaim alleging breach of contract, breach of
the implied covenant of good faith and fair dealing, professional malpractice,
and a violation of the Connecticut Unfair Trade Practices Act, General
Statutes § 42-110a et seq. Beck & Beck, LLC v. Costello, supra, 178 Conn.
App. 114. The plaintiff moved to strike all four counts, arguing that the
defendant’s claims were legally insufficient because he could not establish
proximate cause or damages. Id. The court granted the plaintiff’'s motion
to strike, prompting a motion from the defendant to cite in the plaintiff’s
principal, Attorney Kenneth A. Beck, individually, as a counterclaim defen-
dant. Id. The court granted the defendant’s motion, and the defendant filed
an amended answer and special defense, as well as a counterclaim against
the plaintiff and a parallel cross claim against Beck, both of which alleged
virtually identical claims to the defendant’s stricken counterclaim. Id. The
plaintiff again moved to strike, and the court granted its motion, concluding
that the defendant failed to submit a justiciable claim, thereby depriving
the court of subject matter jurisdiction. Id., 115. Thereafter, the defendant
appealed from the court’s judgment granting the plaintiff’s motion to strike.
Id. The plaintiff’s judgment, which triggered the defendant’s bankruptcy
filing, was rendered while the defendant’s appeal was still pending. Id. In
that appeal, this court concluded that the trial court improperly granted the
motion to strike, reversed the judgment of the court, and remanded the
case for further proceedings. See Beck & Beck, LLC v. Costello, 159 Conn.
App. 203, 208-209, 122 A.3d 269 (2015).
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178 Conn. App. 112. The defendant appealed and this
court was faced with the question of whether the trial
court properly had granted the plaintiff’s motion to
dismiss the defendant’s amended counterclaims and
cross claims on the ground that the defendant, by failing
to list those claims in his schedule B—personal property
form, lost legal capacity to pursue them postdischarge.
Id., 116. This court concluded: “The case law makes it
clear that upon the filing of a bankruptcy petition, all
prepetition causes of action become the property of

the bankruptcy estate . . . and that in order to revest
in the debtor through abandonment, the assets must be
properly scheduled. . . . A review of the defendant’s

schedule B—personal property form shows that when
asked to list ‘[o]ther contingent and unliquidated claims
of every nature, including . . . counterclaims of the
debtor,” the defendant checked ‘[nJone.” Although the
defendant noted the underlying action and the $750
judgment that the plaintiff had against him, the bank-
ruptcy trustee was not made aware of the counterclaims
and cross claims that the defendant had pending against
the plaintiff. Therefore—even if omission of the coun-
terclaims and cross claims was innocent—the trustee
did not abandon the counterclaims and cross claims
when she issued the report of no distribution and closed
the defendant’s bankruptcy case in 2014.” (Citations
omitted.) Id., 118-19.

Applying these principles and the relevant precedent
to the present case, we conclude that the court did not
err in finding that the defendant lacked standing to
object to the plaintiff’s motion to reenter the judgment
by challenging the enforceability of the documents on
which the plaintiff’s claim was based. The defendant
failed to disclose her defense to the plaintiff’s property
interest in her schedule D filing.’ The defendant’s fail-

®The schedule D form, otherwise known as form 106D, is an itemized
list of creditors who have claims secured by property against the debtor.
The form requires that the debtor list the names of its creditors, the debtor
or debtors that owe the debt, the amount of the claim, the address of the
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ure to indicate that she disputed the plaintiff’s interest
in the property constituted a representation to the bank-
ruptcy trustee that the defendant had no equity in the
property and that she did not dispute the plaintiff’s
claim. That omission is significant because, had the
bankruptcy trustee known about a defense that poten-
tially could invalidate the mortgage on the property, he
might not have requested a discharge of the bankruptcy
estate. This precisely is why, as our Supreme Court has
stated, “the integrity of the bankruptcy system depends
on full and honest disclosure by debtors of all of their
assets.” (Internal quotation marks omitted.) Assn.
Resources, Inc. v. Wall, 298 Conn. 145, 170, 2 A.3d
873 (2010).

The defendant contends that Beck & Beck, LLC, is
inapplicable and that the plaintiff’s reliance on it con-
flates a debtor’s claim for money damages as an asset
of the bankruptcy estate with a debtor’s defense to
enforcement of an invalid lien. We are not persuaded.

The defendant’s argument circumscribes far too nar-
rowly her disclosure obligations to the bankruptcy
trustee. “The Bankruptcy Code provides that [d]ebtors’
foremost responsibility is to cooperate with the [c]ourt
and the [t]rustee and to facilitate the accurate and
proper performance of their duties. See 11 U.S.C. § 521.
[Because] bankruptcy schedules and statements are
carefully designed to elicit certain information neces-
sary for the proper administration of cases, [d]ebtors’
have a duty to complete these documents thought-
fully and thoroughly. See In re Phillips, C/A No. 02-
10461-W, slip. op. [4] (Bankr. D.S.C. Feb[ruary] 21,
2003). Furthermore, accuracy, honesty, and full disclo-
sure are critical to the functioning of bankruptcy and
are inherent in the bargain for a debtor’s discharge.
See [id., 3] (citing Kesetell v. Kesetell, 99 F.3d 146, 149
(4th Cir. 1996)). Therefore, debtors are responsible for

secured property, the value of the property as collateral, and whether the
claim is “[c]ontingent,” “[u]nliquidated,” or “[d]isputed” at the date of filing.
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disclosing an accurate and complete schedule of assets
with proper values and a truthful statement of affairs
in order to convey a complete and accurate portrayal
of their financial situation. See [id., 3] (‘Debtors bear
the burden of proving that their [p]lan meets the confir-
mation requirements of [the applicable statute], and
part of this burden includes proving that the values
used in their [p]lan are adequate.”); Siegel v. Weldon
(In re Weldon), 184 B.R. 710, 715 (Bankr. D.S.C. 1995)
(‘The critical time for disclosure is at the time of the
filing of a petition and the [d]ebtor has the responsibility
to do so. Bankruptcy law requires debtors to be honest
and to take seriously the obligation to disclose all mat-
ters.”). Furthermore, there is no allowance for selectiv-
ity in asset disclosure. Id. (‘To allow the [d]ebtor to use
his discretion in determining the relevant information
to disclose would create an [end run] around this strictly
crafted system.”). As a result of debtors’ duty to accu-
rately and completely disclose assets and the corres-
ponding values, if complete and full disclosure is not
made in the schedules and statements, debtors run the
risk of having their entire case dismissed or converted
to [c]hapter 7 or not receiving a [c]hapter 7 discharge.
In re Phillips, [supra] C/A No. 02-10461-W, slip op. [4].”
(Emphasis added.) In re Stmpson, 306 B.R. 793, 797-98
(Bankr. D.S.C. 2003). In addition, the schedule provided
by the Bankruptcy Court and completed by the defen-
dant required her to state whether the plaintiff’s claim
was contingent or disputed. This necessarily means that
the defendant was required to disclose a defense that
would call the plaintiff’s claim into question.

The defendant’s failure to disclose to her bankruptcy
trustee her defense to the plaintiff’s foreclosure action
resulted in her misstating the value of a material asset
of her bankruptcy estate: the property at issue. The
nature of the defense she seeks to assert in this case,
if successful, would invalidate the mortgage on the
property, thereby dramatically increasing the value
of the asset. Furthermore, it is beyond question that
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she is disputing the plaintiff’s claim. She, therefore, was
required to disclose her purported defense, and her
failure to do so deprives her of standing to assert the
defense in the trial court. To hold otherwise, as argued
by the defendant, would encourage selective disclosure
by debtors and create an end run around the carefully
crafted bankruptcy system, whereby a defendant could
recoup an asset, the value of which inaccurately was
disclosed to the trustee. As set forth previously in this
opinion, the disclosure requirements of the bankruptcy
code, which include stating whether the plaintiff’s claim
was contingent or disputed, were designed to prevent
such a windfall.

Moreover, the defendant’s argument that either the
bankruptcy trustee or any creditor could move to
reopen the bankruptcy estate if the trial court finds that
the mortgage is invalid ignores the threshold issue that
the defendant lacks the legal capacity to raise the
defense, and, therefore, that the trial court lacks the
jurisdiction to hear it. It is well established by our state,
federal, and bankruptcy courts that a debtor’s failure
to list a legal claim as an asset of the bankruptcy estate
causes the claim to remain the property of the estate
and vest with the trustee, thereby precluding the debtor
from pursuing it for her own benefit. See, e.g., Tilley
v. Anixter, Inc., 332 B.R. 501, 507 (D. Conn. 2005) (“[a]
debtor or former debtor does not have standing to
pursue claims that constitute property of a bankruptcy
estate”); In re Lozier, Docket No. 17-201107 (JJT),
2018 WL 2176280, *4 (Bankr. D. Conn. May 10, 2018)
(“[c]ourts have held that because an unscheduled claim
remains the property of the bankruptcy estate, the
debtor lacks standing to pursue the claim after emerging
from bankruptcy, and the claims must be dismissed”);
Manning v. Feltman, supra, 149 Conn. App. 234 (“[i]f
the plaintiff lacks standing, the court must dismiss the
action; it has no jurisdiction to take any further action,
such as ordering a stay of the foreclosure proceeding
to seek the advice of the federal bankruptcy court”).
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We see no reason why this long-standing principle also
would not apply to the failure to disclose to the bank-
ruptcy trustee a legal defense that disputes a claim
and materially affects the value of the asset disclosed.
Because the bankruptcy trustee was discharged from
further duties and the defendant’s bankruptcy estate
was closed, neither the trustee nor the Bankruptcy
Court is supervising the defendant or the assets of her
estate. Consequently, the trustee, the Bankruptcy Court,
and the defendant’s creditors would have no notice if
the defendant prevailed on the assertion of her defense
in the trial court. Thus, permitting her to assert the
defense would have the same effect as permitting a
discharged debtor to assert an undisclosed claim. Both
could receive the windfall of an asset that was undis-
closed or not properly disclosed as part of the bank-
ruptcy estate. Put another way, the result of a debtor’s
failure to meet her disclosure obligations to the Bank-
ruptcy Court should be the same, whether the right
asserted is labeled a claim or a defense.

The judgment is affirmed and the case is remanded
for the purpose of setting new law days.

In this opinion the other judges concurred.

CHESWOLD (TL), LLC, BMO HARRIS BANK, N.A. v.
MATTHEW J. KWONG ET AL.
(AC 42221)

Alvord, Devlin and Pellegrino, Js.
Syllabus

The plaintiff, C Co., sought to foreclose municipal tax liens on certain real
property owned by the defendant K. Following K’s failure to pay his
property taxes for a number of years, the town of Newtown imposed
liens on the subject property and recorded them on the town land
records. Thereafter, the tax liens were assigned to C Co., which recorded
the assignment on the town land records. After C Co. had commenced
this action, it assigned the tax liens to A Co., which was substituted as
the plaintiff. The assignment to A Co. was not recorded on the town
land records. K thereafter moved to dismiss the action for lack of subject
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matter jurisdiction on the ground that A Co. lacked standing to foreclose
the property because the assignment of the tax liens to it was not
recorded. The trial court denied K’s motion to dismiss, concluding that
A Co.’s failure to record the assignment did not deprive it of standing.
Thereafter, the trial court rendered a judgment of foreclosure by sale,
from which K appealed to this court. Held that the trial court properly
denied K’s motion to dismiss, as that court correctly determined that
A Co. had standing to pursue the foreclosure action; contrary to K’s
claim, A Co.’s failure to record the assignment of the tax liens on the
town land records did not deprive it of standing, as the more specific
statute (§ 12-195h) and rule of practice (§ 10-70) governing the assign-
ment and foreclosure of tax liens, which do not require recordation to
confer standing, take precedence over the more general land transfer
statute (§ 47-10), which does require it, and, furthermore, a tax lien,
similar to a mechanic’s lien, is more analogous to a transfer of debt
than to a transfer of title and, as such, is not considered a conveyance
under § 47-10.

Argued November 18, 2019—officially released March 3, 2020
Procedural History

Action to foreclose municipal tax liens on certain
real property owned by the named defendant, and for
other relief, brought to the Superior Court in the judicial
district of Danbury, where the defendant Capitol One
Bank (USA), N.A., et al. were defaulted for failure to
appear; thereafter, ATCF REO Holdings, LLC, was sub-
stituted as the plaintiff; subsequently, the court, Miniz,
J., denied the named defendant’s motion to dismiss and
rendered a judgment of foreclose by sale, from which
the named defendant appealed to this court. Affirmed.

Matthew J. Kwong, self-represented, the appellant
(named defendant).

David L. Gussak, for the appellee (substitute
plaintiff).
Opinion
PELLEGRINO, J. The self-represented defendant,
Matthew J. Kwong,' appeals from the trial court’s judg-

ment of foreclosure by sale of his property located at
9 Bradley Lane in the village of Sandy Hook in Newtown

! Capitol One Bank (USA), N.A., and Portfolio Recovery Associates, LLC,
were named as defendants in this case as subsequent encumbrancers in
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(property). He claims that the court erred in denying
his motion to dismiss for lack of subject matter jurisdic-
tion on the ground that the substituted plaintiff, ATCF
REO Holdings, LLC (ATCF),? lacked standing to fore-
close the property because the assignment of certain
municipal tax liens to ATCF was not recorded on the
Newtown land records. Accordingly, the principal issue
in this appeal is whether the assignment of a municipal
tax lien is required to be recorded on the land records
in order for the assignee to have standing to foreclose
the property, which is an issue of first impression for
this court. For the following reasons, we conclude that
such recording is not required and affirm the judgment
of the trial court.

The following undisputed facts are relevant to our
disposition of this appeal. From 2009 to 2014, the defen-
dant failed to pay municipal taxes to the town of New-
town (town). As a result, the town imposed tax liens
on the defendant’s property and recorded them on the
town’s land records. The town then assigned the tax
liens to American Tax Funding, LLC, and recorded the
assignment on the land records. The tax liens were then
assigned to Cheswold (TL), LLC, BMO Harris Bank,
N.A. (Cheswold), which recorded the assignment.

On April 6, 2015, Cheswold commenced this foreclo-
sure action. On May 8, 2015, Cheswold filed a motion for
default against the defendant for his failure to appear,
which the court granted. At that point, the defendant
had not yet filed an appearance in the case. Cheswold
subsequently filed a motion for a judgment of strict
foreclosure. The trial court rendered a judgment of fore-
closure by sale and set a sale date. The defendant filed
an appearance on August 24, 2015, and, thereafter, filed

interest. Neither of these defendants is a party to this appeal. We therefore
refer in this opinion to Kwong as the defendant.

% The original plaintiff in this case, Cheswold (TL), LLC, BMO Harris Bank,
N.A,, filed a motion to substitute ATCF as the party plaintiff, which was
granted by the trial court.
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a motion to open and vacate the judgment, which the
trial court granted.

While the case was pending, Cheswold assigned the
tax liens to ATCF. The assignment was not recorded
on the town land records. Cheswold then filed a motion
to substitute ATCF as a party plaintiff in this case. The
trial court granted the motion and substituted ATCF as
the party plaintiff. Thereafter, ATCF filed a motion for
default as to the defendant for failure to plead, which
the trial court denied.

Following the denial of the motion for default, ATCF
filed a motion for a judgment of strict foreclosure. At
the April 26, 2018 hearing on the foreclosure motion,
the defendant, by oral motion, sought to dismiss the
action for lack of standing because ATCF failed to
record the assignment of the tax liens. The trial court,
Mintz, J., faced with a question of subject matter juris-
diction, suspended the hearing and gave both parties
an opportunity to file briefs on the issue of whether
the assignment of the tax liens to ATCF must be
recorded on the town land records in order for the
substituted plaintiff to have standing to foreclose the
liens, as argued by the defendant. In response, the par-
ties stipulated that if the motion to dismiss was denied,
then the action would be disposed of by a foreclosure
by sale in accordance with the findings that the parties
had agreed on.? On September 14, 2018, the trial court
denied the defendant’s motion to dismiss, finding that
there was no requirement that the assignment be
recorded on the town land records. Consequently, the
court rendered a judgment of foreclosure by sale and
set a sale date of March 9, 2019. This appeal followed.

On appeal, the defendant claims that the trial court
improperly found that ATCF had standing to pursue

3 The trial court rendered the judgment of foreclosure by sale with the
following agreed on findings: “Debt: $61,264.03 as of [September 13, 2018]”;
“Attorney’s Fees: $5850”; “Total: $67,114.03”; “Appraisal Fee: $700”; “Title
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the foreclosure action because the assignment of the
tax liens on the defendant’s property had not been
recorded on the town land records.

We begin by setting forth the well established stan-
dard of review. “Standing is the legal right to set judicial
machinery in motion. One cannot rightfully invoke the
jurisdiction of the court unless he [or she] has, in an
individual or representative capacity, some real interest
in the cause of action, or a legal or equitable right, title
or interest in the subject matter of the controversy.
. . . Where a party is found to lack standing, the court
is consequently without subject matter jurisdiction to
determine the cause. . . . Our review of this question
of law is plenary.” (Citations omitted; internal quotation
marks omitted.) J.E. Robert Co. v. Signature Proper-
ties, LLC, 309 Conn. 307, 318, 71 A.3d 492 (2013). “In
ruling [on] whether a complaint survives a motion to
dismiss, a court must take the facts to be those alleged in
the complaint, including those facts necessarily implied
from the allegations, construing them in a manner most
favorable to the pleader. . . . If . . . the plaintiff’s
standing does not adequately appear from all materials
of record, the complaint must be dismissed.” (Citation
omitted; internal quotation marks omitted.) Burton v.
Dominion Nuclear Connecticut, Inc., 300 Conn. 542,
550, 23 A.3d 1176 (2011).

This is a case of first impression. The sole issue before
this court is whether the trial court erred in denying
the defendant’s motion to dismiss for ATCF’s alleged
lack of standing. The defendant maintains that ATCF
lacks standing to foreclose the property because the
assignment of the tax liens was not recorded. The defen-
dant contends that General Statutes § 47-10,* the land

Search Fee: $225”; “Fair Market Value: $160,000”; “Land: $75,000”; and
“Improvements: $85,000.”

* General Statutes § 47-10 (a) provides: “No conveyance shall be effectual
to hold any land against any other person but the grantor and his heirs,
unless recorded on the records of the town in which the land lies. When a
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transfer recordation statute, requires that all “convey-
ances” be recorded in order to be effective and that
tax liens are “conveyances” for the purposes of that
statute. ATCF disagrees, arguing that Practice Book
§ 10-70, which governs the foreclosures of municipal
tax liens, and General Statutes § 12-195h, detailing the
rights and obligations of assignees of municipal tax
liens, are the “prevailing and controlling authority, nei-
ther of which impose the requirement that an assign-
ment of the tax lien must be recorded in order to main-
tain a foreclosure action of the lien.”

In its memorandum of decision, the trial court cited
this court’s decision in Astoria Federal Mortgage Corp.
v. Genesis Ltd. Partnership, 167 Conn. App. 183, 143
A.3d 1121 (2016), which addressed a similar issue in the
context of a mechanic’s lien. In that case, the defendant
appealed, claiming that the trial court improperly con-
cluded that the defendant lacked standing to foreclose a
mechanic’s lien, which was otherwise validly assigned,
because the assignment of the lien was not recorded.
Id., 185. This court reversed the judgment conclud-
ing that the trial court incorrectly had applied the
recordation requirements of § 47-10. Id., 202. This
court, applying principles of statutory interpretation,
determined that the more specific statutes governing
mechanic’s liens, which did not require recordation,
should apply over more general statutes governing
transfers of title, which required recordation, namely,
§ 47-10.° 1d., 199.

conveyance is executed by a power of attorney, the power of attorney shall
be recorded with the deed, unless it has already been recorded in the records
of the town in which the land lies and reference to the power of attorney
is made in the deed.”

5 This court explained: “In conducting this inquiry, we are guided by the
statutory interpretation principle that specific terms covering the given
subject matter will prevail over general language of the same or another
statute which might otherwise prove controlling. . . . The provisions of
one statute which specifically focus on a particular problem will always, in
the absence of express contrary legislative intent, be held to prevail over
provisions of a different statute more general in its coverage.” (Internal
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The court in Astoria Federal Mortgage Corp. further
determined that the assignment of a mechanic’s lien
was more akin to a transfer of debt than to a transfer
of title. Id., 201. It relied on General Statutes § 49-33
(i), which provides that “[a]Jny mechanic’s lien may
be foreclosed in the same manner as a mortgage.”
See Astoria Federal Mortgage Corp. v. Genesis Litd.
Partnership, supra, 167 Conn. App. 200. This court
explained that mortgage foreclosures are governed by
General Statutes § 49-17, which provides that “a valid
assignee of a mortgage note has standing to foreclose
irrespective of whether that assignee records the assign-
ment prior to instituting the action.” Id., 202. In addition,
this court concluded that “the failure of an assignee of
a mechanic’s lien to record an otherwise valid assign-
ment of the lien does not deprive the assignee of the
lien of standing to commence a foreclosure action.”
Id., 204.

Relying on Astoria Federal Mortgage Corp., the trial
court in the present case determined that ATCF did
not lack standing to foreclose for failure to record the
assignment of the municipal tax liens. The trial court
stated that the specific procedures governing the fore-
closure of tax liens, found in General Statutes § 12-
195h’ and Practice Book § 10-70,” do not contain any

quotation marks omitted.) Astoria Federal Mortgage Corp. v. Genesis Litd.
Partnership, supra, 167 Conn. App. 199.

b General Statutes § 12-195h provides in relevant part: “Any municipality

may assign . . . any and all liens filed by the tax collector . . .

[and] the assignee or assignees of such liens shall have and possess the
same powers and rights at law or in equity as such municipality . . . would
have had if the lien had not been assigned with regard to the precedence
and priority of such lien, the accrual of interest and the fees and expenses
of collection and of preparing and recording the assignment. The assignee
shall have the same rights to enforce such liens as any private party holding
a lien on real property including, but not limited to, foreclosure and a suit
on the debt. . . .”

" Practice Book § 10-70 (a) provides in relevant part: “In any action to
foreclose a municipal tax or assessment lien the plaintiff need only allege
and prove: (1) the ownership of the liened premises on the date when the
same went into the tax list, or when said assessment was made; (2) that
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requirement that the assignment of a tax lien be
recorded in order for the owner of the lien to have
standing to foreclose. Further, the trial court concluded
that the assignment of a tax lien, similar to that of a
mechanic’s lien, is more closely akin to the assignment
of a mortgage rather than a conveyance of title and
that, as such, the failure to record the assignment is
not fatal to standing.

On the basis of our review, we agree with the trial
court’s analysis and conclusion that the assignee’s fail-
ure to record the assignment of a tax lien does not
deprive it of standing to bring a foreclosure action. As
in Astoria Federal Mortgage Corp., we conclude that
the more specific statutes governing tax liens, which
do not require recordation, should take precedence
over the more general land transfer statutes, which do
require it. Here, § 12-195h and Practice Book § 10-70
control both the assignment and foreclosure of munici-
pal tax liens. They do not require that the assignment
of liens be recorded to confer standing. Further, we
agree with the trial court that a tax lien, similar to a
mechanic’s lien, is more analogous to a transfer of debt
than to a transfer of title and, as such, is not considered
a “conveyance” under § 47-10. Therefore, we conclude
that the trial court properly denied the defendant’s
motion to dismiss and rendered judgment of foreclosure
by sale in accordance with the findings as stipulated
by the parties.

The judgment is affirmed and the case is remanded
for the purpose of setting a new sale date.

In this opinion the other judges concurred.

thereafter a tax in the amount specified in the list, or such assessment in
the amount made, was duly and properly assessed upon the property and
became due and payable . . . (4) that no part of the same has been paid,
and (5) other encumbrances as required by the preceding section.”
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WINDHAM SOLAR, LLC ». PUBLIC UTILITIES
REGULATORY AUTHORITY ET AL.
(AC 41918)

DiPentima, C. J., and Prescott and Devlin, Js.
Syllabus

The plaintiff, W Co., sought to sell to the defendant E Co. the energy and
capacity from twenty-six solar electric generating facilities. E Co. agreed
to purchase the energy, but not the capacity, and rejected W Co.’s offer
to sell the energy at a rate equal to the anticipated avoided costs over
the life of the proposed thirty year contract. W Co. then filed a petition
with the defendant Public Utilities Regulatory Authority, pursuant to
statute (§ 16-243a), seeking an order to compel E Co. to enter into the
contract to purchase the energy and the capacity in accordance with
W Co.’s proposed pricing. W Co. claimed that E Co. had failed to negotiate
in good faith to arrive at a contract that fairly reflected the requirements
of § 16-243a and the anticipated avoided costs over the life of the con-
tract. The authority denied W Co.’s petition, concluding that E Co. did
not need the capacity offered by W Co. and that the avoided cost of
the proffered capacity was zero. The authority further determined that
W Co.’s petition sought a declaratory judgment and held that it would
open a separate proceeding to consider whether its regulations required
modification or amendment. After W Co. appealed to the trial court,
that court granted an unopposed request from the authority to remand
the matter to the authority to consider the effect of recent rulings by
the Federal Energy Regulatory Commission on the authority’s denial of
W Co.’s petition. The court retained jurisdiction over W Co.’s appeal.
The authority thereafter reversed its initial decision denying W Co.’s
petition, concluding that W Co.’s claims should be addressed through
the authority’s rule-making proceeding. The authority then filed a motion
to dismiss W Co.’s appeal on the ground that the court lacked subject
matter jurisdiction because W Co. was not aggrieved by the authority’s
two decisions and that the appeal had become moot as a result of
the authority’s reversal of its initial decision. The court granted the
authority’s motion to dismiss, concluding that it lacked subject matter
jurisdiction because W Co. had failed to plead facts sufficient to establish
aggrievement and that W Co.’s appeal was moot as a result of the
authority’s reversal of its initial decision. The court thereafter rendered
judgment for the authority, and W Co. appealed to this court, claiming
that the trial court improperly concluded that it did not have standing
and that its claims were moot. Held that the trial court improperly
granted the authority’s motion to dismiss W Co.’s petition, as W Co. had
standing to appeal, having satisfied the requirements of the test for
classical aggrievement, and its claims were not moot because there was
practical relief that it could have been afforded by the trial court: W
Co. had a specific, personal and legal interest in the issue at hand in
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that it sought an order from the authority to approve and to compel the
execution of the power purchase agreement and alleged that it had been
specially and injuriously affected by the authority’s refusal to compel
E Co. to execute the contract, and, in determining that W Co.’s claims
were moot as a result of the authority’s second decision, the trial court
conflated notions of relief that may be afforded to W Co. with relief to
which W Co. was entitled when it improperly addressed the merits of
W Co.’s claims and discussed the authority’s options to address those
claims directly or generically through the authority’s regulatory proceed-
ing; moreover, the court could have afforded W Co. practical relief by
reversing the authority’s decision to address the petition through its
rule-making proceeding and remanding the matter with direction to
consider the issues presented by the petition, or the court could have
addressed issues the authority decided in its initial decision that it did
not reverse or left unresolved in its subsequent decision.

Argued November 19, 2019—officially released March 3, 2020
Procedural History

Appeal from the decision by the named defendant
denying the plaintiff’s petition to compel the defendant
Connecticut Light and Power Company, doing business
as Eversource Energy, to enter into a certain contract
for the sale of energy, brought to the Superior Court
in the judicial district of New Britain, where the court,
Huddleston, J., granted the motion to intervene as a
defendant filed by the Office of Consumer Counsel;
thereafter, the court granted the named defendant’s
motion to remand the matter to the named defendant
for further proceedings; subsequently, the court, Hon.
Joseph M. Shortall, judge trial referee, granted the
named defendant’s motion to dismiss and rendered
judgment thereon, from which the plaintiff appealed to
this court. Reversed; further proceedings.

Thomas Melone, for the appellant (plaintiff).

Seth A. Hollander, assistant attorney general, with
whom was Robert L. Marconti, assistant attorney gen-
eral, for the appellee (named defendant).
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sel, for the appellee (defendant Connecticut Light
and Power Company, doing business as Eversource
Energy).
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Opinion

DEVLIN, J. In this administrative appeal seeking regu-
latory remedies with respect to a proposed contract for
the sale of energy, the plaintiff, Windham Solar, LLC,
appeals from the judgment of dismissal rendered by
the trial court on the ground that it lacked subject
matter jurisdiction. The plaintiff claims that the court
erred in concluding that it did not have standing to
bring this administrative appeal and that, even if it did,
its claims were moot. We agree with the plaintiff and
reverse the judgment of the trial court.

The record reveals the following undisputed factual
and procedural history. On January 22, 2016, the plain-
tiff offered to sell to Connecticut Light & Power, doing
business as Eversource Energy (Eversource),! all of
the energy and capacity from twenty-six solar electric
generating facilities, all of which are qualifying facili-
ties under the Public Utility Regulatory Policies Act of
1978 (PURPA), 16 U.S.C. § 2601 et seq. See 16 U.S.C.
§ 796 (17) (C) (2012). In response, Eversource acknowl-
edged its obligation under General Statutes § 16-243a
(b) (2) to purchase the power offered by the plaintiff,>

! Eversource and the Office of Consumer Counsel also are defendants in
this proceeding.

2To implement the provisions of PURPA, the Connecticut legislature
enacted § 16-243a. Section 16-243a (b) provides in relevant part: “Each elec-
tric public service company, municipal electric energy cooperative and
municipal electric utility shall: (1) Purchase any electrical energy and capac-
ity made available, directly by a private power producer or indirectly under
subdivision (4) of this subsection . . . .”

Subsection (d) of § 16-243a provides: “When any person, firm or corpora-
tion proposes to enter into a contract to sell energy and capacity as a private
power producer, an electric public service company, municipal electric
energy cooperative or municipal electric utility shall respond promptly to
all requests and offers and negotiate in good faith to arrive at a contract
which fairly reflects the provisions of this section and the anticipated avoided
costs over the life of the contract. Upon application by a private power
producer, the authority may approve a contract which provides for payment
of less than the anticipated avoided costs if, considering all of the provisions,
the contract is at least as favorable to the private power producer as a
contract providing for the full avoided costs. The contract may extend for
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but agreed to purchase only the energy, not the capac-
ity, and rejected the plaintiff’s offer to sell the energy
at the rate equal to the anticipated avoided costs over
the life of the proposed thirty year contract.

As aresult of Eversource’s refusal to accept the terms
of its offer, the plaintiff filed a petition with the defen-
dant Public Utilities Regulatory Authority (PURA),
alleging that Eversource had failed to “negotiate in good
faith to arrive at a contract which fairly reflects the
provisions of [§ 16-243a] and the anticipated avoided
costs over the life of the contract,” and sought an order
from PURA compelling Eversource to enter into a thirty
year contract to purchase energy and capacity in accor-
dance with its proposed pricing.?

On August 24, 2016, PURA issued a written decision
denying the plaintiff’s petition to compel Eversource
to enter into a contract on the plaintiff’s terms. PURA
found, inter alia, that Eversource did not need the
capacity offered by the plaintiff and that “the avoided
cost of the proffered capacity is zero.” PURA further
explained that “[the plaintiff’'s] petition is properly
understood as asking whether PURA’s long-standing
implementation of . . . [PURPA], through § 16-243a
and various orders of [PURA], is consistent with federal
law.” PURA thus “interpreted [the plaintiff’s] petition as
a request for a declaratory ruling pursuant to [General
Statutes] § 4-176” and held that it would “open a sepa-
rate proceeding to consider whether its regulations
promulgated pursuant to . . . § 16-243a require modi-
fication or amendment.”

The plaintiff thereafter appealed to the trial court
from PURA’s August 24, 2016 decision. While that

a period of not more than thirty years at the option of the private power
producer if it has a generating facility with a capacity of at least one hun-
dred kilowatts.”

3 The plaintiff sought a thirty year rate in order to attract investors to
the project.
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appeal was pending, the Federal Energy Regula-
tory Commission (FERC) issued an order construing
PURPA to require a real-time price offering and also
an option under which avoided costs are forecasted at
the time the contract is executed. Consequently, PURA
requested, and was granted, a voluntary and unopposed
remand from the trial court, while the court retained
jurisdiction over the plaintiff’s appeal, to consider the
effect of the FERC ruling on PURA’s August 24, 2016
decision.

As a result of that reconsideration on remand, PURA
issued a decision on January 10, 2018, reversing its
August 24, 2016 decision, and holding that its earlier
decision “incorrectly determined that PURPA’s require-
ments are satisfied by real-time avoided cost offer-
ings only, and that forecasted avoided cost rates are not
necessary.” PURA further concluded “that its PURPA
regulations should be amended to incorporate a fore-
casted avoided cost rate methodology and other
changes necessary as a result of electric restructuring
and [the Federal Energy Policy Act of 2005], and [it] will
address these issues in the [r]egulations [p]roceeding.”
PURA explained in a letter to the plaintiff's counsel
that it was “not required, as a matter of law, to resolve
[the plaintiff’s claims] on a case-by-case basis . . .” but,
rather, that it had “ ‘the statutory authority to revisit
its implementation of FERC’s rules, either through a
new rule making, a case-by-case adjudication, or other
reasonable method.” Allco Renewable Energy Lid. v.
Massachusetts Electric Co., [875 F.3d 64, 74 (1st Cir.
2017)] . . . . [PURA] concludes that it should revisit
its implementation of FERC’s rules through a regula-
tions proceeding.” PURA thus determined that the
issues presented by the plaintiff’s petition “should be
addressed generically through PURA’s rule-making pro-
ceeding.”
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Dissatisfied with PURA’s decision, the plaintiff, on
February 1, 2018, filed a motion to restore its case to
the trial court docket, asking that its original appeal be
permitted to proceed. PURA filed an objection to the
plaintiff’s motion to restore its appeal to the docket,
and a motion to dismiss the plaintiff’s appeal on the
ground that the court lacked subject matter jurisdic-
tion over the plaintiff’s appeal because the plaintiff was
not aggrieved by PURA’s decisions and the plaintiff’s
appeal had become moot as a result of PURA’s reversal
of its August 24, 2016 decision. The plaintiff filed an
objection to PURA’s motion to dismiss, arguing, inter
alia, that, although PURA “overturned much of its
[August 24, 2016] decision, it concluded that it would
not address the particular circumstances of [the plain-
tiff’s] petition, or address the relief sought by [the
plaintiff].”

The trial court agreed with PURA that the plaintiff
failed to plead facts sufficient to establish aggrievement
and, thus, that the court lacked subject matter jurisdic-
tion over the plaintiff’s appeal. The court further deter-
mined that the plaintiff’'s appeal was moot by virtue of
PURA’s January 10, 2018 decision reversing its earlier
determination that “facilities like [the] plaintiff's are
not entitled to sell their output to a utility at a forecasted
avoided-cost rate. [PURA] has undertaken to develop
via regulation a methodology for calculating such a
rate.” The court thus granted PURA’s motion to dismiss,
and this appeal followed.

“As a preliminary matter, we set forth the standard
of review. A motion to dismiss . . . properly attacks
the jurisdiction of the court, essentially asserting that
the plaintiff cannot as a matter of law and fact state a
cause of action that should be heard by the court. . . .
A motion to dismiss tests, inter alia, whether, on the
face of the record, the court is without jurisdiction.
. . . [O]ur review of the trial court’s ultimate legal con-
clusion and resulting [decision to] grant . . . the
motion to dismiss will be de novo. . . .



March 3, 2020 CONNECTICUT LAW JOURNAL Page 141A

196 Conn. App. 287 MARCH, 2020 293

Windham Solar, LLC v. Public Utilities Regulatory Authority

“[I]t is the burden of the party who seeks the exercise

of jurisdiction in his favor . . . clearly to allege facts
demonstrating that he is a proper party to invoke judi-
cial resolution of the dispute. . . . It is well established

that, in determining whether a court has subject matter
jurisdiction, every presumption favoring jurisdiction
should be indulged. . . . Because a determination
regarding the trial court’s subject matter jurisdiction
raises a question of law, our review is plenary.” (Cita-
tions omitted; internal quotation marks omitted.) Wil-
cox v. Webster Ins., Inc., 294 Conn. 206, 213-14, 982
A.2d 1053 (2009).

The plaintiff first challenges the trial court’s determi-
nation that it failed to demonstrate that it was aggrieved
by PURA’s decisions and was thus without standing to
appeal from them. “Standing is the legal right to set
judicial machinery in motion. One cannot rightfully
invoke the jurisdiction of the court unless [it] has . . .
some real interest in the cause of action, or a legal or
equitable right, title or interest in the subject matter of
the controversy. . . . When standing is put in issue,
the question is whether the [party] whose standing is
challenged is a proper party to request an adjudication
of the issue. . . . Standing requires no more than a
colorable claim of injury; a [party] ordinarily establishes

. standing by allegations of injury [that it has suf-
fered or is likely to suffer]. Similarly, standing exists to
attempt to vindicate arguably protected interests. . . .

“Standing is established by showing that the party
claiming it is authorized by statute to bring suit or is
classically aggrieved. . . . The fundamental test for
determining [classical] aggrievement encompasses a
[well settled] twofold determination: first, the party
claiming aggrievement must successfully demonstrate
a specific, personal and legal interest in [the subject
matter of the challenged action], as distinguished from
a general interest, such as is the concern of all members
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of the community as a whole. Second, the party claiming
aggrievement must successfully establish that this spe-
cific personal and legal interest has been specially and
injuriously affected by the [challenged action]. . . .
Aggrievement is established if there is a possibility, as
distinguished from a certainty, that some legally pro-
tected interest . . . has been adversely affected.”
(Internal quotation marks omitted.) Id., 214-15.

Here, in considering the plaintiff’s claim that it was
aggrieved by PURA’s decisions,! the court concluded
that, “[c]onstruing the complaint® in a manner most
favorable to [the] plaintiff, it may allege the ‘specific,
personal and legal interest in the subject matter of the
controversy,” which is the first element necessary to
make out classical aggrievement: ‘[The plaintiff] filed
a petition . . . with [PURA] under . . . § 16-243a to
compel and approve the execution of the power pur-
chase agreement offered by [the plaintiff] to Ever-
source. [PURA’s] final decision rejected [the plaintiff]’s
petition.” . . . No matter how generously construed,
however, the complaint fails to allege facts supporting
the second essential element of classical aggrievement,
i.e., how that interest has been ‘specially and injuriously
affected’ by [PURA’s] decision.” (Citation omitted; foot-
note added.)

On the basis of our review of the plaintiff’s pleadings,
we conclude that the plaintiff satisfies the requirements
of classical aggrievement and, therefore, has standing
to appeal from the decisions of PURA. First, it cannot

¢ The trial court concluded that “it is clear from a careful reading that
the complaint makes no claim that [the] plaintiff is statutorily aggrieved by
[PURA’s] decision.” The plaintiff now challenges that conclusion. Because
we conclude that the plaintiff is classically aggrieved by PURA’s decisions,
we need not address the plaintiff’s claim that it also is statutorily aggrieved.

> To be sure, the abnormal and convoluted format of the plaintiff’s com-
plaint presented difficulty in identifying the factual allegations upon which
it was relying in asserting aggrievement.
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reasonably be disputed that the plaintiff has a specific,
personal and legal interest in the issue at hand because
its petition to PURA sought an order to approve and
compel the execution of the power purchase agreement
under which the plaintiff offered to sell to Eversource
all of the energy and capacity from twenty-six solar
electric generating facilities to Eversource but which
Eversource rejected in part. The plaintiff likewise has
alleged that its specific legal interest in the petition to
compel the execution of the contract has been specially
and injuriously affected by PURA’s refusal to compel
Eversource to execute the contract. Because we con-
clude that the plaintiff has satisfied the requirements
of the test for demonstrating classical aggrievement, it
has standing to appeal from PURA’s decisions.

The plaintiff also challenges the trial court’s dismissal
of its claims as moot. “[I]t is not the province of [the]
courts to decide moot questions, disconnected from the
granting of actual relief or from the determination of
which no practical relief can follow. . . . When . . .
events have occurred that preclude [the] court from
granting any practical relief through its disposition of
the merits, a case has become moot.” (Internal quota-
tion marks omitted.) Abel v. Johnson, 194 Conn. App.
120, 149-50, 220 A.3d 843 (2019), cert. granted on other
grounds, 334 Conn. 917, A.3d (2020). Our review
of the trial court’s conclusion that the plaintiff’s claims
are moot is plenary. Id., 150.

Here, PURA argues, and the trial court agreed, that
the plaintiff’s appeal was rendered moot as a result of
PURA’s January 10, 2018 reversal of its August 24, 2016
decision rejecting the pricing and terms of the plaintiff’s
offer to Eversource. We disagree.

In ruling on the plaintiff’s petition on August 24, 2016,
PURA explained that the petition “is properly under-
stood as asking whether PURA’s long-standing imple-
mentation of . . . [PURPA], through . . . §16-243a
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and various orders of [PURA], is consistent with federal
law. Upon review of the entire record of this proceeding,
[PURA] interpreted [the plaintiff’s] petition as a request
for a declaratory ruling pursuant to § 4-176.” Thus, when
PURA reversed its August 24, 2016 decision, it did so in
the limited context of its having “treated [the plaintiff’s]
petition as asking whether PURA’s long-standing imple-
mentation of PURPA was consistent with federal law.”
Although that is certainly one aspect of the plaintiff’s
petition, PURA did not address the substance of the
plaintiff’s petition per se, as it did not contemplate the
entirety of the plaintiff’s requested relief. PURA articu-
lated that it was “not required, as a matter of law, to
resolve [the] issues [raised by the plaintiff's petition]
on a case-by-case basis” but that it was within its rights
to address the plaintiff’s petition “generically though
PURA'’s rule-making proceeding.” PURA’s articulation
underscores the fact that PURA’s reversal of its August
24, 2016 decision did not render the plaintiff’s appeal
from that decision moot.

In concluding that the plaintiff’s claims became moot
as a result of PURA’s January 10, 2018 decision, the
trial court specifically discussed PURA’s authority to
address the plaintiff’s claims either generically through
the regulatory proceeding or directly. In so doing, the
trial court was addressing the propriety of PURA’s deci-
sion and, thus, the merits of the plaintiff’s claims. The
analysis that the trial court conducted to determine
whether the plaintiff’s claims were moot was improper,
however, because, “[iJn determining mootness, the dis-
positive question is whether a successful appeal would
benefit the plaintiff or defendant in any way.” (Inter-
nal quotation marks omitted.) Estela v. Bristol Hospi-
tal, Inc., 165 Conn. App. 100, 107, 138 A.3d 1042, cert.
denied, 323 Conn. 904, 150 A.3d 681 (2016). The avail-
ability of practical relief to a party for his or her claims
is a question separate from whether the court will ulti-
mately determine that it is appropriate to provide that
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party with any relief that is available to him or her. See
Tacurci v. Wells, 108 Conn. App. 274, 276, 947 A.2d 1034
(2008) (court must determine whether case is moot
before addressing merits of defendants’ appeal). Indeed,
determining whether practical relief is available to a
party necessarily precedes a court’s assessing the mer-
its of that party’s claims because “[i]f a case has become
moot, [the court] lack[s] subject matter jurisdiction to
address its merits.” (Emphasis added.) State v. Walc-
zyk, 76 Conn. App. 169, 172, 818 A.2d 868 (2003). Thus,
in the present case, the trial court improperly conflated
the notions of relief that may afforded to the plaintiff
and relief to which the plaintiff is entitled.

Although the plaintiff may not be entitled to the relief
that it seeks, there is practical relief that the trial court
may afford to it. For instance, the court may reverse
PURA'’s decision to address the plaintiff’s petition gen-
erically through its rule-making proceeding and remand
the matter with direction to consider specifically the
issues presented by the plaintiff’s petition. The court
may also address issues decided by PURA in its August
24, 2016 decision that it did not reverse in its January
10, 2018 decision. In its appeal to the trial court, the
plaintiff claimed that PURA improperly made factual
findings, such as the finding that Eversource did not
have a capacity obligation, without affording the plain-
tiff either the opportunity to conduct discovery or an
evidentiary hearing. PURA’s January 10, 2018 decision
did not address those findings, leaving the plaintiff’s
claims regarding them unresolved. Likewise, PURA’s
January 10, 2018 decision did not address the plaintiff’s
claim that Eversource violated its obligation under § 16-
243a (d) to negotiate in good faith and its argument
that such obligation was “independent of whatever
schedules have been, or should have been, published
under § 16-243a (c).”
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It is not the role of this court, at this juncture, to
determine the merits of the plaintiff’s claims for relief.
The limited issue with which we are faced is whether
the trial court properly concluded that it did not have
subject matter jurisdiction over the plaintiff’s claims.
Because there was practical relief that the trial court
could have afforded, we conclude that the plaintiff’s
claims were not moot and, thus, that the court has
subject matter jurisdiction over them. Accordingly, the
trial court erred in granting PURA’s motion to dismiss.

The judgment is reversed and the case is remanded
with direction to deny PURA’s motion to dismiss and
for further proceedings according to law.

In this opinion the other judges concurred.

AMERICAN TAX FUNDING, LLC v. FIRST
EAGLE CORPORATION ET AL.
(AC 42610)

Lavine, Moll and Flynn, Js.
Syllabus

The plaintiff, an assignee of municipal tax liens for the tax years 2005, 2006,
2007, and 2008, sought to collect the unpaid taxes on the 2006 through
2008 tax liens. The tax liens had been assigned to the plaintiff by the
city of Hartford pursuant to statute (§ 12-195h), which grants to the
assignee the same powers and rights the municipality would have if the
lien had not been assigned. The plaintiff previously brought a separate
action to foreclose on the 2005 tax lien, in which it obtained a judgment
of strict foreclosure that it later assigned. In the collection action, the
defendant property owner asserted various special defenses, including
that the plaintiff’s claims were extinguished pursuant to statute (§ 12-
195) because the plaintiff had obtained a judgment of strict foreclosure
on the 2005 tax lien, and that the defendant’s debt had been satisfied.
Section 12-195 provides that when a municipality acquires real estate
by foreclosure, the acquisition is deemed a cancellation by the municipal-
ity as against the tax collector for unpaid taxes. The trial court rendered
judgment in favor of the defendant on these two special defenses, from
which the plaintiff appealed to this court. Held:
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1. The trial court properly found that, pursuant to § 12-195 and the controlling
precedent of Municipal Funding, LLC v. Gallulo (72 Conn. App. 755),
the 2006 through 2008 tax liens were extinguished by the judgment of
strict foreclosure rendered in favor of the plaintiff or its assignee in the
foreclosure action on the 2005 tax lien and, thus, barred the plaintiff
from recovering in this action; moreover, because the plaintiff or its
assignee acquired title to the property by foreclosure, pursuant to § 12-
195, all of its claims, in whatever form those claims might take, were
extinguished, a result that coincides with the common-law rule that
prohibits double recovery and provides that a plaintiff may be compen-
sated only once.

2. This court declined to review the plaintiff’s claim that the trial court erred
when it concluded that the defendant’s debt had been satisfied as the
plaintiff failed to present an adequate record for review.

Argued January 15—officially released March 3, 2020
Procedural History

Action to recover certain unpaid municipal taxes
brought to the Superior Court in the judicial district of
Hartford, where the action was withdrawn as against
207 Main Street Investors, LLC; thereafter, the case was
tried to the court, Cobb, J.; judgment for the named
defendant, from which the plaintiff appealed. Affirmed.

David L. Gussak, for the appellant (plaintiff).

Gregory W. Piecuch, for the appellee (named defen-
dant).

Opinion

FLYNN, J. In this collection action, the plaintiff,
American Tax Funding, LLC, appeals from the judgment
of the trial court rendered in favor of the defendant
First Eagle Corporation' on two of its special defenses.
The court concluded that the plaintiff, the assignee of
municipal tax liens, was barred from recovery. On
appeal, the plaintiff claims that the court (1) improperly
determined that its claims were extinguished pursuant

! The action was withdrawn as to the defendant 207 Main Street Investors,
LLC. All references to the defendant are to First Eagle Corporation.
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to General Statutes § 12-195, and (2) erred when con-
cluding that the defendant’s debt to the plaintiff had
been satisfied. We disagree and, accordingly, affirm the
judgment of the trial court.

The following facts, as found by the trial court, are
relevant. The defendant failed to pay its property taxes
on real property, located at 40 John Street in Hartford
(property), for the tax years 2005, 2006, 2007, and 2008.
This resulted in statutory tax liens in favor of the city
of Hartford (city) for each of those tax years in the
respective amounts of $12,100.55, $10,360.15, $9,465.50,
and $10,723.31. On June 26, 2008, June 18, 2009,
and June 25, 2010, the city assigned to the plaintiff
its rights as to the four tax liens, pursuant to General
Statutes § 12-195h, which permits a municipality to
assign for consideration liens filed by the tax collector.
Each assignment provided that the city assigned “all of
the [clity’s right, title and interest in and to certain
liens created by law in favor of the [c]ity of Hartford,
Connecticut to allow the tax collector of such [c]ity to
secure unpaid taxes on real property . . . . By execu-
tion of the [a]ssignment, the [c]ity is assigning and the
[a]ssignee is assuming, all of the rights at law or in
equity, obligations, powers and duties as the [c]ity of
Hartford and the [c]ity’s tax collector would have with
respect to the above liens . . . .”

On February 17, 2015, the plaintiff initiated a separate
foreclosure action seeking to foreclose on the 2005 tax
lien only. The plaintiff failed to identify in its foreclosure
complaint the 2006 through 2008 tax liens that it also
held, despite the requirement under Practice Book
§§ 10-69 and 10-70% that all encumbrances of record be

% Practice Book § 10-69 provides: “The complaint in all actions seeking
the foreclosure of a mortgage or other lien upon real estate shall set forth,
in addition to the other essentials of such complaint: All encumbrances of
record upon the property both prior and subsequent to the encumbrance
sought to be foreclosed, the dates of such encumbrances, the amount of each
and the date when such encumbrance was recorded; if such encumbrance
be a mechanic’s lien, the date of commencing to perform services or furnish
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pleaded in the complaint. On June 12, 2015, the plaintiff
moved for a judgment of strict foreclosure. The plain-
tiff’s affidavit of debt stated the amount of debt as
$23,810.15. The plaintiff submitted an appraisal of the
property and an affidavit of the appraisal, which estab-
lished that the fair market value of the property was
$105,000. The plaintiff’s foreclosure worksheet, form
JD-CV-77, represented the fair market value of the prop-
erty to be $105,000. Foreclosure worksheets are filed
by the plaintiff for the guidance of the court. The fore-
closure worksheet also listed the total encumbrances
prior to the plaintiff’'s 2005 lien to be $65,332.03, an
amount equal to the 2006 through 2008 tax liens.?

On June 29, 2015, the court granted the plaintiff’s
motion for a judgment of strict foreclosure and found
that the fair market value of the property was $105,000,
and the debt was $23,810.15; the court set a law day of
August 24, 2015. The law day passed without redemp-
tion. On August 26, 2015, the combined total of the 2005
through 2008 tax liens was $93,260.19, and the total
payoff amount including attorney’s fees and costs was
$105,259. On August 27, 2015, the plaintiff assigned the
foreclosure judgment to City Shelter, LLC (City Shel-

materials as therein recited; and if such encumbrance be a judgment lien,
whether said judgment lien contains a reference to the previous attachment
of the same premises in the same action, as provided by General Statutes
§ 52-380a.”

Practice Book § 10-70 (a) provides in relevant part: “In any action to
foreclose a municipal tax or assessment lien the plaintiff need only allege
and prove . . . (b) other encumbrances as required by the preceding sec-
tion. . . .”

3 The plaintiff listed the 2006 through 2008 tax liens as prior encumbrances
on the foreclosure worksheet, in contravention of Practice Book § 10-69,
despite the fact that those liens are later in time and are therefore junior
to the 2005 lien. The plaintiff did not set forth in its foreclosure complaint,
which was admitted as a full exhibit in the present action, the 2006 through
2008 tax liens as either prior or subsequent encumbrances to the encum-
brance sought to be foreclosed on, nor did the plaintiff set forth the date
of such encumbrances or the amount of each and the date when such
encumbrances were recorded.
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ter).! The plaintiff filed a certificate of foreclosure on
August 28, 2015, despite the fact that the plaintiff had
assigned the foreclosure judgment to City Shelter. City
Shelter sold the property on April 8, 2016, for $63,000,
and received a net amount of $44,933.81 after expenses.

Prior to the passage of title to the property and in
temporal proximity to the institution of the foreclosure
action, the plaintiff initiated the present collection
action by a complaint dated February 17, 2015, and filed
February 25, 2015. The plaintiff sought to collect the
taxes on the liens that the city had assigned to it for
the tax years 2006, 2007, and 2008. The defendant filed
an answer and asserted special defenses, including that
the plaintiff’s ability to recover was barred by (1) the
judgment of strict foreclosure, and (2) the fact that the
plaintiff had received payment and satisfaction of the
debt through the foreclosure action.

In its February 5, 2019 memorandum of decision, the
court stated that the plaintiff’s position was that it had
not been made whole because, even though it had
obtained a judgment of strict foreclosure of the prop-
erty, City Shelter sold the property for $63,000, which
was less than the total value of the liens. The court
noted that, “[a]t trial, the plaintiff’s president admitted
that their goal in this action was to obtain a double
recovery, that is, the property valued at $105,000 and
an $85,000 money judgment.” Relying on Municipal
FPunding, LLC v. Galullo, 72 Conn. App. 755, 806 A.2d

* The plaintiff did not substitute City Shelter as the plaintiff in the foreclo-
sure action. The trial court in the present action determined that the certifi-
cate of title filed by the plaintiff indicated that title to the property passed
to City Shelter on August 29, 2015. It noted that neither the plaintiff nor the
defendant argued that this assignment had any material effect on the issues
in the collection action.

We note that the plaintiff did not amend the complaint to show the volume
and page number of the assignment of the foreclosure judgment on the land
records. The plaintiff did not raise as an issue on appeal that City Shelter
was the entity that took title to the property. Therefore, for purposes of
this appeal, we do not treat the assignment as having any material effect.
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601, cert. denied, 262 Conn. 915, 811 A.2d 1292 (2002),
the court reasoned that the plaintiff, which had stepped
into the shoes of the municipality, was bound by § 12-
195, which expressly provides that the acquisition by
amunicipality of real estate by foreclosure extinguishes
all of its claims by the tax collector for unpaid taxes.
The court concluded that “the assigned tax liens at
issue were extinguished by the judgment of strict fore-
closure, and, therefore, there exists no liens or debt for
the plaintiff to collect upon in this case.”

The court also found in favor of the defendant on its
special defense of payment and satisfaction. The court
found that, “[a]t the time of the foreclosure judgment,
the plaintiff’'s four liens had a monetary value, with
interest, of approximately $93,000, an amount just
below the fair market value of the property of $105,000.
Therefore, as the result of the foreclosure judgment,
the plaintiff or its assignee received title to property
that had a greater value than the four liens. Thus, the
defendant’s debt to the plaintiff, resulting from the
assigned tax liens, was essentially satisfied by the trans-
fer of the title to the property to the plaintiff or its
assignee. The plaintiff cannot now recover again in this
action.” This appeal followed.

I

The plaintiff claims that the court improperly con-
cluded that the judgment of strict foreclosure rendered
in favor of the plaintiff or its assignee in its foreclosure
action on the 2005 tax lien extinguished the 2006
through 2008 tax liens, thereby barring the plaintiff from
recovery in the present action. The defendant counters
that the judgment of strict foreclosure bars the plaintiff
from taking further action on the 2006 through 2008
tax liens and contends that to rule otherwise would
require Municipal Funding, LLC v. Galullo, supra, 72

® The court did not find in favor of the defendant on its special defenses
of judicial estoppel or laches.
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Conn. App. 755, to be overruled, which the plaintiff does
not ask this court to do. We agree with the defendant.

This claim requires us to interpret the statutes regard-
ing municipal lien assignment and extinguishment, to
which issue we afford plenary review. See Id., 761.

A municipality is a creature of the state and can only
exercise powers that are expressly granted to it or which
are otherwise necessary to the discharge of its duties.
See Bredicev. Norwalk, 152 Conn. 287, 292, 206 A.2d 433
(1964). By statute, a municipality is authorized to assign
tax liens. Section 12-195h provides in relevant part: “Any
municipality . . . may assign, for consideration, any
and all liens filed by the tax collector to secure unpaid
taxes on real property as provided under the provisions
of this chapter. . . . The assignee or assignees of such
liens shall have and possess the same powers and rights
at law or in equity as such municipality and municipali-
ty’s tax collector would have had if the lien had not
been assigned . . . .”

The plaintiff chose to pursue a foreclosure action on
one of its tax liens and obtained a judgment of strict
foreclosure, despite the fact that it had been assigned
three additional subsequent tax liens by the city. As the
assignee of municipal tax liens, the plaintiff stands in
the shoes of the municipality and is bound by the extin-
guishment provision of the municipal tax liens statute,
§ 12-195, which provides in relevant part that “[w]hen
any municipality acquires real estate by foreclosure
. . .. [t]he acquisition of such real estate by the munic-
ipality shall be deemed a cancellation by such munici-
pality of all of its claims against the tax collector for
unpaid taxes and assessments, interest or lien fees
assessed against such real estate. . . .” (Emphasis
added.)

In Municipal Funding, LLC v. Galullo, supra, 72
Conn. App. 763-65, this court applied § 12-195 to facts
similar to those in the present case. In Galullo, the
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plaintiff was an assignee of the 1993, 1994, and 1995
municipal tax liens of the city of Waterbury for certain
real property. Id., 757-58. The plaintiff took title to the
subject property through an action to foreclose on the
1993 and 1994 tax liens. Id., 758. Prior to the passage
of the law days, the property was damaged by fire, and
the insurer of the former owner of the property issued
a check for partial payment of the damage caused by
the fire, and made the check payable to the plaintiff,
the city, and three other entities. Id. The plaintiff filed
an application for an order of mandamus asking the
trial court to order the defendant, the tax collector of
the city of Waterbury, to endorse the check to the plain-
tiff as payment for its liens. Id. In granting the defen-
dant’s motion for summary judgment, the trial court
issued a “thoughtful and well reasoned” decision con-
cluding that all of the plaintiff’s tax liens, including the
1995 lien, had been extinguished when the plaintiff took
title to the property. Id., 759. The trial court reasoned
that § 12-195 “provides that when a municipality fore-
closes on a tax lien and acquires absolute title to the
property, all other liens or claims held by the municipal-
ity against the property are cancelled.” Municipal
FPunding v. Galullo, Superior Court, judicial district of
Waterbury, Docket No. CV-00-0161141-S (April 30, 2001)
(29 Conn. L. Rptr. 682, 684), aff'd, Municipal Funding,
LLC v. Galullo, 72 Conn. App. 755, 806 A.2d 601, cert.
denied, 262 Conn. 915, 811 A.2d 1292 (2002). On appeal,
this court rejected the plaintiff’s claim that because the
fire had occurred before the law days passed, it was
entitled to the insurance proceeds. Municipal Funding,
LLCv. Galullo, supra, 762—-64. This court held that “the
critical fact is not whether the fire occurred before the
first law day, but that the plaintiff took title to the
property. Just as the plaintiff stepped into the shoes of
the municipality as an assignee for purposes of prece-
dence and priority, it also is bound by the extinguish-
ment provision of . . . § 12-195. . . . [B]y taking title
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to the property, the plaintiff lost its rights to collect on
all of its liens, including its 1995 lien.” Id., 762-63.

According to the express language of § 12-195, and
the controlling precedent of Municipal Funding, LLC
v. Galullo, supra, 72 Conn. App. 755, the plaintiff is
barred from bringing the present collection action on
the 2006 through 2008 tax liens because all of the plain-
tiff’s tax liens, including the 2006 through 2008 tax liens,
were extinguished when the plaintiff or its assignee
took title to the property in the foreclosure proceed-
ing. The plaintiff counters that § 12-195 does not extin-
guish its power to exercise a municipality’s ability to
institute a collection action on the underlying debt pur-
suant to General Statutes § 12-161.° The plaintiff con-
tends that it released the 2006 through 2008 liens when
City Shelter sold the property for $63,000 in 2016, but
that it received no portion of the sale proceeds in return
for the releases.” The plaintiff argues that it is permitted
to bring a collection action on the 2006 through 2008
tax liens pursuant to § 12-195h, which provides in rele-
vant part that “[t]he assignee shall have the same rights
to enforce such liens as any private party holding a
lien on real property including, but not limited to,
foreclosure and a suit on the debt. . . .” (Emphasis
added.) The plaintiff stresses that the language in § 12-
195h regarding “a suit on the debt” was added in 2013,
by No. 13-276 of the 2013 Public Acts, following the
2002 decision in Galullo. The amendment to § 12-195h
does not affect our resolution of this issue because

% The plaintiff argues that the defendant did not plead or raise in the trial
court that, under the circumstances of the present case, any and all of the
plaintiff’'s remaining claims were extinguished pursuant to § 12-195. In the
exercise of our plenary review over the interpretation of the pleadings; see
Grenier v. Commissioner of Transportation, 306 Conn. 523, 536, 51 A.3d
367 (2012); we conclude that the defendant properly raised this defense.

”"We note that the remedy of a deficiency judgment is not available to a
municipality or its assignee. See Winchester v. Northwest Associates, 255
Conn. 379, 388, 767 A.2d 687 (2001).
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our analysis is controlled by § 12-195, which has not
been amended since 1998. Because the plaintiff or its
assignee acquired title to the property by foreclosure
then, pursuant to § 12-195, “all of its claims,” in what-
ever form those claims might take, were extinguished.
(Emphasis added.) This result coincides with the com-
mon-law rule prohibiting double recovery and providing
that a plaintiff may be compensated only once. See,
e.g., Mahon v. B.V. Unitron Mfg., Inc., 284 Conn. 645,
663, 935 A.2d 1004 (2007).

The plaintiff further argues that General Statutes
§ 12-172 specifically excludes the extinguishment of the
2006 through 2008 liens. Section 12-172 provides in
relevant part that “[n]o sale of real estate for taxes or
foreclosure of any lien shall divest the estate sold of
any existing lien for other taxes.” The plaintiff’s argu-
ment was rejected by this court in Galullo. In that case,
this court concluded that its holding that the plaintiff
lost its rights to collect on all of its liens by taking title
to the property did not conflict with § 12-172. Munici-
pal Funding, LLC v. Galullo, supra, 72 Conn. App. 763.
Relying on the express language in § 12-172, the court
reasoned that “‘[nJo sale of real estate for taxes or
foreclosure of any lien shall divest the estate sold of
any existing lien for other taxes’” and concluded that
“the plain language of § 12-172 and its relationship to
other language in the statutory municipal foreclosure
scheme indicates that this section applies only to real
estate sales or foreclosure by sale. It does not apply to
instances of strict foreclosure. . . . In addition to the
plain language limiting § 12-172 to foreclosures by sale,
we note that in 1998, the legislature amended § 12-195
to distinguish between strict foreclosures and foreclo-
sures by sale or auction. See Public Acts 1998, No. 98-
35, § 1. Speaking in favor of the amendment, which
added the words ‘foreclosure by sale or auction’ to the
statute, Representative John S. Martinez stated that ‘this
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bill would allow municipalities to cancel unpaid taxes
on parcels of land acquired by municipalities through
foreclosure by sale or auction. Presently, the [statutory
reference to ‘foreclosure’] only allow[s] municipalities
to cancel such taxes when a parcel is acquired through
strict foreclosure.” 41 H.R. Proc., Pt. 5, 1998 Sess., p.
1601. We conclude that the reverse also is true. Because
§ 12-172 refers only to sales of real estate for foreclosure
of liens, we conclude that it does not apply to strict
foreclosure. Accordingly, § 12-172 does not save the
plaintiff’s 1995 lien from extinguishment.” (Emphasis
omitted.) Id., 763-64. Because § 12-172 does not apply
to instances of strict foreclosure, the plaintiff cannot
prevail on this argument.

For the foregoing reasons, we conclude that the court
properly found in favor of the defendant on its special
defense of extinguishment pursuant to § 12-195.
Accordingly, the court properly precluded the plaintiff
from recovering in the present collection action.

II

Although we have concluded that the court properly
found in favor of the defendant on its defense of extin-
guishment, we briefly discuss the plaintiff’s claims
regarding the second special defense, namely, satisfac-
tion of the debt. This claim is unreviewable. Although
the plaintiff claims that our review standard is plenary,
our resolution of the issues raised requires us to deter-
mine whether there is evidence in the record to support
the court’s findings or, even if there is such support in
the record, whether, on the basis of a review of the
entire evidence, we are left with a definite and firm
conviction that a mistake has been committed.® See,
e.g., ARB Construction, LLC v. Pinney Construction

8 The plaintiff asserts that the standard of review on all of its claims is
plenary. The arguments the plaintiff has made regarding the factual findings
underpinning the court’s conclusion regarding the defendant’s second spe-
cial defense involve questions of fact.
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Corp., 75 Conn. App. 151, 156, 815 A.2d 705 (2003). It
is axiomatic that it is the plaintiff’'s burden to prove its
claims on appeal and show that the court’s finding that
the debt had been satisfied was clearly erroneous.
Although the plaintiff challenges the court’s factual find-
ings, it has not provided us with transcripts. Practice
Book § 61-10 (a) provides: “It is the responsibility of
the appellant to provide an adequate record for review.
The appellant shall determine whether the entire record
is complete, correct and otherwise perfected for presen-
tation on appeal.” Because the plaintiff has not met its
burden of providing an adequate record for our review,
we decline to review this claim.

The judgment is affirmed.

In this opinion the other judges concurred.

BARBARA WELLS ». MICHAEL WELLS
(AC 42217)

Lavine, Alvord and Keller, Js.
Syllabus

The plaintiff, whose marriage to the defendant previously had been dis-
solved, appealed to this court from the judgment of the trial court
denying her motion for an order seeking payment of unallocated support.
The plaintiff contended that the defendant failed to pay her the full
amount due from a bonus payment the defendant received. The parties’
separation agreement set forth three tiers for determining the amount of
the defendant’s income that would be paid to the plaintiff. The defendant
calculated the payment under the second and third tiers solely using his
bonus payment. The plaintiff contended the payment must be calculated
using the defendant’s total gross income, which was his base salary
plus the bonus payment. The trial court agreed with the defendant’s

9 “The commentary for [Practice Book] § 61-10 provides . . . that ‘[t]he
adoption of subsection (b) is not intended to preclude the court from declin-
ing to review an issue where the record is inadequate for reasons other
than solely the failure to seek an articulation . . . .”” Ippolito v. Olympic
Construction, LLC, 163 Conn. App. 440, 451 n.6, 136 A.3d 653, cert. denied,
320 Conn. 934, 134 A.3d 623 (2016).
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interpretation of the separation agreement and denied the plaintiff’s
motion. Held that the trial court improperly denied the plaintiff’s motion
for order because it incorrectly interpreted the applicable provision of
the separation agreement; the plain language of the separation agree-
ment required that the second and third tiers be applied to the defen-
dant’s gross income, not solely to his bonus.

Argued December 2, 2019—officially released March 3, 2020
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Ansonia-Milford and tried to the court, Hon.
Arthur A. Hiller, judge trial referee; judgment dissolv-
ing the marriage and granting certain other relief; there-
after, the court, Brown, J., denied the plaintiff’s post-
judgment motion for order seeking certain payments,
and the plaintiff appealed to this court. Reversed; judg-
ment directed.

Barbara M. Schellenberg, with whom, on the brief,
was Annmarie P. Briones, for the appellant (plaintiff).

Bonnie Amendola, for the appellee (defendant).
Opinion

ALVORD, J. In this marital dissolution action, the
plaintiff, Barbara Wells, appeals from the judgment of
the trial court denying her postdissolution motion for
an order seeking payment of unallocated support owed
by the defendant, Michael Wells, pursuant to the terms
of the parties’ separation agreement. On appeal, the
plaintiff claims that the court improperly interpreted
the applicable provision of the separation agreement.
We agree with the plaintiff and, accordingly, reverse
the judgment of the trial court.

The record reveals the following facts and procedural
history. The parties were divorced on May 25, 2017.
The dissolution judgment incorporated by reference a
separation agreement executed by the parties on the
same date (separation agreement). Article III of the
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separation agreement governs child support and ali-
mony. Section 3.1 of article III provides, in relevant
part: “Commencing June 1, 2017, the Husband shall pay
to the Wife the following sums as unallocated support:

“Husband’s income paid to the Wife—

“$0.00—$220,000 Wife shall receive 50% of the gross
(paid via cash transfer or check to the Wife on the 15th
and 30th of each month);

“$220,001—$420,000 Wife shall receive 40% of the
gross (paid via cash transfer or check to the Wife within
5 days of receipt by the Husband); and

“$420,001—$600,000 Wife shall receive 30% of the
gross (paid via cash transfer or check to the Wife within
5 days of receipt by the Husband).!

“The Wife shall not receive any share of the Hus-
band’s income that exceeds $600,000 per year. Annual
income is defined as ‘total gross income earned from
employment plus any distributions deferred for income
tax purposes.” The Husband shall not voluntarily defer
any compensation from employment. The Husband
shall provide proof of all income from employment to
the Wife within 5 days of receipt by the Husband.

“All unallocated support shall be taxable to the Wife
and deductible to the Husband.” (Footnote added.)

Section 3.1 also provides that “[t]he alimony shall
be payable until the soonest to occur of the following
events: a) the death of the Husband; b) the death of the
Wife; ¢) the Wife’s remarriage or statutory cohabitation
pursuant to [General Statutes §] 46b-86 (b) in which
case the Court may modify, suspend or terminate the
alimony; or d) May 31, 2025.”

! The parties and the court refer to the “$0.00—$220,000” range as the
“first tier,” the “$220,001—%$420,000” range as the “second tier,” and the
“$420,001—$600,000” range as the “third tier.” We do the same in this
opinion.
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Article VI of the agreement governs taxes. Section
6.3 provides: “The parties shall be responsible for any
additional tax liability incurred as a result of the Hus-
band’s bonus payment received in 2017 in proportion
with their percentage of funds received prior to the
dissolution. The Husband shall pay this tax liability from
his bonus payment received in 2018 prior to the Wife’s
distribution per Paragraph 3.1.”

After preparing the separation agreement, the parties
appeared before the court, Hon. Arthur A. Hiller, judge
trial referee, and were canvassed by their respective
counsel regarding the separation agreement. The court
found the agreement fair and equitable and incorpo-
rated it into the divorce decree.

On May 3, 2018, the plaintiff filed a postjudgment
motion for order, in which she alleged that the defen-
dant had failed to pay the full amount of unallocated
support due to her from a $480,000 bonus the defendant
received in January, 2018. Specifically, the plaintiff
alleged that the defendant had paid her $82,000 from
his bonus and that this $82,000 payment did not repre-
sent the full amount owed to her pursuant to section
3.1 of the separation agreement. On September 17, 2018,
the parties appeared before the court, Brown, J., which
heard the testimony of the parties and other evidence.

The central dispute between the parties was their
differing interpretations of the calculations to be per-
formed under the second and third tiers of section 3.1
to determine the amount of unallocated support due to
the plaintiff.? According to the defendant, the $480,000
bonus he received is considered separately under the

% The parties agreed that the defendant was in compliance with his ongoing
obligation under the first tier of section 3.1 of the separation agreement to
pay 50 percent of his total gross income up to $220,000 on the fifteenth and
thirtieth of every month. Both parties further agreed that the $220,000
amount represented the defendant’s base salary at the time of the dissolution
judgment. The defendant testified that, subsequent to the dissolution judg-
ment, he had received an increase in his base salary to $250,000. That salary
increase was not the subject of the plaintiff’s motion for order.
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second and third tiers outlined in section 3.1. Speci-
fically, he contended that from his $480,000 bonus,
he owed the plaintiff $80,000 under the second tier
(($420,000 minus $220,001) multiplied by 40 percent
equals $80,000) and $18,000 under the third tier
(($480,000 minus $420,001) multiplied by 30 percent
equals $18,000). From this $98,000 obligation under the
second and third tiers, he was to subtract the tax liabil-
ity, which the parties agree was $16,028. Accordingly,
under the defendant’s interpretation, he owed the plain-
tiff approximately $82,000.

According to the plaintiff, the calculation under the
separation agreement requires that the defendant’s total
gross income earned from employment, which was
$700,000 ($220,000 salary plus the $480,000 bonus) for
2018, be considered in full under the second and third
tiers. In her view, the defendant correctly calculated
the amount owed under the second tier ($80,000),
but incorrectly calculated the amount owed under the
third tier. Considering that the agreement precluded
her from receiving any share of the defendant’s income
that exceeded $600,000 per year, she maintained that
the amount owed under the third tier was $54,000
(($600,000 minus $420,001) multiplied by 30 percent
equals $54,000). From this total $134,000 obligation
calculated by adding the result of the second and
third tiers, the defendant was to subtract the tax liabil-
ity, which, as noted previously, the parties agree was
$16,028. Accordingly, under the plaintiff’s interpreta-
tion, the defendant owed her $117,972 ($80,000 plus
$54,000 minus $16,028 equals $117,972). Because he
paid her only $82,000, she alleged that he underpaid
her by $35,972.

On October 15, 2018, the court issued a memorandum
of decision, in which it accepted the defendant’s inter-
pretation of section 3.1 of the separation agreement
and rejected the plaintiff’s claim that she was owed any
additional payments. Accordingly, the court denied the
plaintiff’s motion for order. This appeal followed.
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On appeal, the plaintiff’s sole claim is that the court
improperly interpreted the clear and unambiguous lan-
guage of section 3.1 of the separation agreement when
it substituted “gross remainder of [the defendant’s]
bonus” for “gross income” when calculating the amount
the plaintiff was owed under the third tier. The defen-
dant agrees that the provision is unambiguous, but con-
tends that the court properly interpreted the provision.
We agree with the plaintiff.

We first set forth our standard of review. “Our inter-
pretation of a separation agreement that is incorporated
into a dissolution decree is guided by the general princi-
ples governing the construction of contracts. . . . A
contract must be construed to effectuate the intent of
the parties, which is determined from the language used
interpreted in the light of the situation of the parties
and the circumstances connected with the transaction.
. . . [T]he intent of the parties is to be ascertained by
a fair and reasonable construction of the written words
and . . . the language used must be accorded its com-
mon, natural, and ordinary meaning and usage where
it can be sensibly applied to the subject matter of the
contract. . . . Where the language of the contract is
clear and unambiguous, the contract is to be given effect
according to its terms. A court will not torture words
to import ambiguity where the ordinary meaning leaves
no room for ambiguity . . . . Similarly, any ambiguity
in a contract must emanate from the language used in
the contract rather than from one party’s subjective
perception of the terms. . . . If the language of a con-
tract is clear and unambiguous, the intent of the parties
is a question of law, subject to plenary review.” (Cita-
tions omitted; internal quotation marks omitted.) Eckert
v. Eckert, 285 Conn. 687, 692, 941 A.2d 301 (2008).

Applying the foregoing principles to the present mat-
ter, we conclude, and the parties agree, that the lan-
guage of the relevant provision is clear and unambigu-
ous. Section 3.1 of the separation agreement provides
that the plaintiff shall receive certain percentages of
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the gross income of the defendant according to a three-
tiered arrangement. The agreement defines “[aJnnual
income” as “total gross income earned from employ-
ment plus any distributions deferred for income tax
purposes.” Because the separation agreement clearly
defines annual income and is structured to provide for
the payment of certain percentages of such annual
income according to three tiers, the language is clear
and unambiguous. Accordingly, our review is plenary.

Having determined our standard of review, we now
turn to the actions of the trial court. In accepting the
defendant’s interpretation that the second and third
tiers of section 3.1 applied only to his bonus, the court
reached a conclusion inconsistent with the words used
by the parties in the separation agreement. “It is horn-
book law that courts do not rewrite contracts for par-
ties. . . . Put another way, [a] court simply cannot dis-
regard the words used by the parties or revise, add to,
or create a new agreement.” (Citation omitted; internal
quotation marks omitted.) Nassra v. Nassra, 139 Conn.
App. 661, 669, 56 A.3d 970 (2012).

The defendant argues that the plaintiff’s “calculation
does not acknowledge that she had already received
payment for her share of the [d]efendant’s base salary
in 2017 and will continue to do so in 2018, and to include
said amount in her claim of what was due and owing
from his bonus payment paid in 2018 amounts to double
counting.” We fail to see how applying the tiered struc-
ture to the defendant’s total income constitutes double
counting. To the contrary, it does no more than account
for the defendant’s total income in accordance with the
plain language of the provision. As noted previously,
the income ranges contained within each of the tiers
refers to the gross income of the defendant, and the
definition of his annual income includes his “total gross
income earned from employment . . . .” There simply
is no language contained in the second and third tiers
that could be construed as limiting their applicability
only to the defendant’s bonus.
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We conclude that the plain language of the separation
agreement requires that the percentages stated in the
second and third tiers be applied to the defendant’s
gross income, not solely to his bonus. Therefore, the
court improperly denied the plaintiff’s motion for order.
Given that the parties do not dispute the amount of
the plaintiff’s claim, we conclude that the defendant
underpaid the plaintiff by $35,972.3

The judgment is reversed and the case is remanded
with direction to grant the plaintiff's motion and to
render judgment in favor of the plaintiff in the amount
of $35,972.

In this opinion the other judges concurred.

3 Although the plaintiff requested various forms of relief in her motion
for order, the relief sought by the plaintiff on appeal requests only “that the
judgment of the trial court . . . be reversed and that the case . . . be
remanded to the trial court with direction to enter judgment in [the] plaintiff's
favor in the amount of $35,972.”



